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LECTURE I. 

INTKODUCTION : THE SOURCES OF HINDU LAW. 

(l^nception of law in the jurisprudence of the Hindus — It is of divino 
orig*in — Origrin of Menu’s Cmie — Smnmary of the seventh and tho 
eiffhth chapter’s of the Code — No trace of the king’s power of legis- 
lation — Creation of a king — His powers — According to Menu 
legislation is no part of tho king’s duties — How cases unprovided 
for in tho Code to be disposed of — Sources of law according to 
Menu — The duties of a king according to A'ajnawalkya — According, 
to Narada — Legislation inconsistent with the fundamoiital notion 
of Hindu law that it is immutable — According to Prosonno Kumar 
Tagore the Kshebryas were the original legislators, afterwards tho 
Brahmins — Reference to the legendary wars of Parusurain to sup- 
port this view — Value of hypothesis in Sanscrit literature extremely 
small — Reference to so-called legislative assemblies — This might 
refer to the ancient custom of teaching the sacred laws — Conclu- 
sion — The sources of law according to Meun are four: — (1) The 
Sruti ; (2) The Smriti ; (3) Approved usage ; (4) Self-satisfaction — 
Sources of law according to Yajnawalkya — Self-satisfaction as a 
source of law — Approved usage detiiied — It consists of cust/oms 
preserved in Brahma verta — Their eifieacy — Customs not recorded, 
nor preserved — The Sruti defined — They are throe according to 
Menu — They chiefly contain religious matter — The Smritis defined — 
Their character — Their division into three parts : — (I) Sruta Sutras ; 
(2) Qrihya Sutras; (3) Dharma Sutras — Their classification:-— 
(I) Dharma or Samayacharika Sutras; (H) Metrical versions of the 
sanle — Instances — Tiist of the authors of the Smritis from Yajna- 
walkya — Vijnaneswara’s interpretation of the passage — Farasara’s 
eniimeratioTi — Enumeration in the Padma Puraiia — Mr. Borradaile’s 
enumeration — Enumeration by Mr. Stokes — By West and Biihler — 
Mr. Steele’s list— The word Smriti seems to have a definite and 
restricted meanihg — T^e nature of the Smritis — The opinion regard- 
ing them that they never were positive law— Controverted — The 
mode of reasoning by which the above opinion was ai*rive<i at — 
Fallacy in the same pointed out — It is opposed to the Hindu notion 
on the subject — Exception to the binding nature of the Smritis — 

1 
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Lectuee 

I. 


Remarkable agreement among the Smritis — The Sixiritis oon^titui 
one body of law — The Smritis do not exist in their integrity — 
VaViations between them accounted for — Another cause of these 
variations stated— According to Yajnawalkya tlie Smritis were actual 
codes of law — Ethical codes distinct from the sacrod code — That 
the Smritis were positive law maintained by Sir W. Jones — By Mr. 
Burnell— By Dr. Jolly — Menu-Smriti— Mode of xiromulgatioii— A 
different tradition regarding its stated — The Smritis 

originally Reserved in memory— According to Paraaara particular 
Smritis applicable to particular ages — Hypothesis regarding the age 
of Moiiu*a Code—Not satisfactory — The Code divided into twelve 
cliapters— The first chapter contains a history of the creation — The 
sfKJond chai»ter contains the duties of a Brahmachari — The third 
chapter relates to the condition of a house-holder — The fourth 
chapter relates to the same — The fifth chapter relates to different 
kinds of food, and cause of impurity— 1'he sixth relates to the third 
and fourth stages of a man’s existence — The seventh relates to 
the rights and duties of a king — The eighth cbai)ter describes the 
1 8 titles of law — The ninth chapter treats of the law of Inherit- 
ance — The tenth chapter contains a description of the mixed 
classes — The eleventh chapter treats of penance and expiation— 
The twelfth chapter treates of transmigration and iiiukti — The 
Smriti of Yajnawalkya— Its division into three parts— Hypothesis 
regarding the age of Yajnawalkya— Contents of Yajnawalkya’s 
Smriti — Hypothesis regarding the date of Narada-Smriti — The 
Narada-Smriti an absti*act of the ninth chapter of the original Code 
of Menu — Dr. Jolly controverts the same— Fallacy in his reasoning 
pointed out— Contents of the Narada-Smriti — First part treats of 
judicature — The second i>art describes the 18 titles of law — Present 
condition of the Smritis — -Excejjt Menu's Code none of them exists 
in its integrity — Facility for literary forgeries in India — The Code 
called Laghu Menu is entire — Other Smritis exist in mere quota- 
tions — The Digests — Their influence on Hindu law — The distinction 
between the digests and tlie commentaries — The digests give rise 
to the different schools of Hindu law — Their interpretations of the 
same text — Illustration — Another illustration, the sister — Another 
illustration, the widow — The character of these digests — Practically 
they constitute the positive law of the Hindus— In ancient India, 
secular learning spread very slowly— Two modes of publication — 
By teaching — By iniblic recitation — The Mitaoshara : its authority — 
Its date — The Dharmaratna — The Dayabhaga only apart of it — 
The book was promulgated long after the Mitaeshara— Tho 
Vivada Chintamani, leading authority in Mithila — The Vyavahara 
Mayukha, the leading authority in the Maharashtra school — The 
Parasara Madhavya and the Sinriti Chandrica, the leading autho- 
rities in the South — The Smriti Chandrica— Other authorities of 
the Bengal school — Of the Mithila school — Of the Benares school— 
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Of the Mahara htra school — Of the Daravida school — The judicial Lecture 
decisions— They have modified original Hindu Jaw — Limitations to 1. 
the proposition that Hindu law has remained unaltered for many ’"’I 
thousands of years — Stationary and progressive societies distin- 
guished — The Hindu society has changed, though slowly — I'he law 
changes as society changes — Law changed by authentic interpreta- 
tion and by judge-made law— The Hindu law changed by indirect 
methods — The Hindu law changed by judicial decision — Illus- 
tration — The law of wills and testaments — The alienation of family 
property opposed to the provisions of Hindu law — IIow far modified 
by the Mitaeshara — Jiiiiutavahana went a step further — The testa- 
mentary law deduced by the Courts from an erroneous view of the 
law of the Bengal school — The law of wills repugnant to the 
notions of a Hindu — Another illustration — Suits by reversioners to 
set aside widow’s alienations —An illustration from the Mitaeshara — 

Power of the fablier to alienate family property — Denied in the 
Mitacsliara — Recognized by the Privy Council — Another illustra- 
tion — The joint Hind 11 family of Bengal — Decisions of Courts have 
created to some extent uncertainty in Hindu law — Tllustration — 

Brother's daughter’s sons are heirs or not 1 — Another illustration of 
uncertainty created by judicial decisions— The value of standard 
works— Mischief of disregarding standard authorities — The dilTi- 
culties of adininistering Hindu law — Partially removed by transla- 
tions of standard works— The pundits the interpreters of law — 

Sometimes disregarded by the Judges — Natural growth of law 
arrested — Jiidi(;ial decisions oft(in bas(Hi upon incomplete materials — 

Present uncertain condition of Hindu laW'—Tiijurious to the interests 
of the community — Its remedy— By judicial decisions, or by codi- 
fication — Considerable aid to the Courts by trauvslations of the 
principal Digests, and the collection of customs —A code of Hindu 
law is not likely to succeed at present. 

The modem or European conception of law is, that conception 

• T • 1 1 

muiviunal HiejnriH- 

prudence 

or sovereign body ; and that, beyond this, positive law 
has no other source or origin. This conception does 
not obtain in Hindu laAV. There is no trace in 
Hindu law literature of the notion that law is a 
matter of human institution, ordained by mere hu- 
man rulers; that kings have powers of legislation 
and also powers of abrogating existing laws. (.)n 


it is the wish or command of the sovereign 
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Lecture the contraiy, there are numerous texts to be found 
-r- in the writings of the ancient Rishis, to the effect that 

divfno* sacred, — ^that it is of divine origin, — ^that it is 

the revealed word of God, — and that it is eternal and 
immutable. There is a passage in the Vedas, which, 
as translated by Sir W. Jones according to the gloss 
of Sankara, reads thus: — “ God, having created the 
four classes, had not yet completed his work ; but, in 
addition to it, lest the Royal and Military Class should 
become insupportable through their power and fero- 
city, he produced the transcendent body of law; since 
law is the king of kings, far more powerful and rigid 
than they: nothing can be miglitier than law, by 
whose aid, as by that of the highest monarch, even 
the weak may prevail over the strong."* This is 
the true conception of law according to the Hindus : 
it is not a mere fiction to aid the purposes of inter- 
pretation, but is an article of belief among nearly 
150 millions of human beings that dwell in Hin- 
dustan. 

OriRin of Rejrardinff the origin of Menu’s Code, the highest 

Menu’s o a o ’a 

and most respected of all the Sinritis, it is declared 
in the Code itself, that “ He (the Immutable Power), 
having enacted this Code of laws, himself taught it 
fully to me in the beginning : afterwards I taught 
it to Marichi and the nine other holy sages ® thus 
clearly expressing the divine origin of this Code. 


* Digest, Intro., xi. 


a Chap. I, V. 58. 
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The seventh and the eighth chapters of the Insti- i-KCTDRiii 
tutes of Menu treat of Government and Public»Law, ■; 

Summary 

or on the Military Class ; and on J udicature, and on 
Law, “ private and criminal.” The first verse of the 
seventh chapter states : “ I will fully declare the 
duty of kings ; and show how a ruler of men should 
conduct himself, in what manner he was framed, 
and how his ultimate reward may be attained by 
him.” In these two chapters, minute rules are laid 
down for the guidance of the king, his chief duty 
is described to be the administration of justice ac- 
cording to local usage and to tvritten codes ; ' to inflict 
punishment on all those who act unjustly;* the 
mischievous consequences of indolence on the part 
of the king in not punishing the guilty are then 
pointed out.® Then we have rules for the selection 
of ministers and other public officers ; * tlie appoint- 
ment of ambassadors and their duties.* Then minute 
rules are laid down for the selection of a proper 
site for his capital ; ® for constructing a fortress in 
the mountains and tlie modes of supplying tlie same 
with weapons and commissariat stores.” Kules for 
carrying on war and negotiations with enemies, 
and the conduct towards enemies in battle ; what 
are prizes of war, are next discussed with great 

* Chap. VIII, vv. 1-3. * Chap. VII, v. 63 et acq. 

’ Chap. VII. V. IC. * 6 Chap. VII, v. 70. 

’ Chap. VII, TV. 20 - 2 : 1 . 1 Chap. VII, v. 71 et neq. 

' Chap. VII, Vi 31 et eeq. • Chap. VII. v. 87 vt scq., and v. 160 r.t eeq. 
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lectuke minuteness. Then follow rules for the internal 

I. 

— 7 management of Ms kingdom:^ the appointment of 
lords or governors of towns and districts : the modes 
of remunerating those officers of Government : the 
amount of daily wages to be paid to menial servants 
in the royal household.® Then we find directions 
for levying taxes and the modes of raising revenue : 
the king’s share in the various kinds of produce.® 
Then follow rules to guide his daily habits of life : * 
what sort of food he is to take, and by whom it is 
to be prepared ; musical recreations and dalliance 
with females of the royal household.® Next we 
find elaborate regulations® on militaiy matters : 
enlistment of soldiers : modes of arranging the 
army in the battle-field : the proper time of the 
year for going out on military expeditions : nego- 
tiations for peace and alliance : the treatment of 
allies and confederates in war : the ti'eatment of 
princes vanquished in ww, and the mode of govern- 
ing a conquered country. 

No trace of most miiiute and elaborate description of 

powor'lff* a king’s duties— minute even to trivialness — there is 
logisiation. slightest trace of, or the least allusion to, that 

most important function of a king, — inz., legislation. 
On the contrary, he is directed to govern his king- 
dom, and to decide the disputes of his subjects, 

• Chap. VII, V. 1J3 ct »F.q. ’ ' Cbap. VII, v. 217. 

» Chap. VII, V. 12S et seq. ‘ Chap. VII, vv. 221 and 223. 

’ Chap. VII, V. 146. ^ Chap. VII, v. 160 et »e.q. 
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according to “ rules drawn from local usages and Lectwkk 
from written codes.” ^ * ~r- 

Menu describes a king as created by “ the ruler 
of tbis universe,” “ fonning him of eternal parti- 
cles drawn from the substance of Iiidra, Pavana, 

Yama, Surya, of Agni and Varuna, of Chandra and 
Cuvera.”® “ And since a king was composed of 
particles drawn from those chief guardian deities, 
he consequently surpasses all mortals in glory.” ® 

He is fire and air : he, both sun and moon : he, the 
god of criminal justice : he, the genius of wealth : iii» powers, 
he, the regent of waters : he, the loi'd of the firma- 
ment.”'* “ A king, even though a child, must not be 
treated lightly from an idea tliat he is a mere 
mortal : no : he is a powerful divinity who appears 
in a human shape.” * Amid tins extravagant 
description of the superhuman — nay divine — origin 
of kings, there is no power reserved to them 
of enacting or altering the law, which exists inde- 
pendent of them, and has an origin superior to them. 

There is another iiassage in the Institutes winch Aojoniing 

T o , to Menu 

establishes, beyond doubt, the proposition that legis- js^nc/pan 
lation formed no part of the duties of a king ac- kiig’^T 
cording to the Hindu Sastras. The Code of Menu 
assumes this position, which is generally accepted by 
the Hindus, that it is a complete code of duties 
for all classes of people constituting the Hindu 

CLap. VIII, V. 3. » Chap. VIII, v. 4. » Chap. VIII, v. 5. 

* Chap. VIII, V. 7. » Chap. VIII, v. 8. 


1 
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lectuke society : and that it is not a code intended for only 
-T- one dlass of people or one class of duties. In fact, 
universality is its great merit and its chief pride. 
The great legislator, however, anticipating that cases 
might arise which may not have been provided for 
in his Code, declares that, in particul^ar cases which 
How CMOS are not comprised in any of the general rules, the 
code"tl*'te shall be ascertained by the opinion of the well- 
instructed Brahmins, which shall be held to be 
incontestable law : ^ and well-instructed Brahmins 
are declared to be those “ who can adduce ocular 
proof from the Scripture itself, having studied, as 
the law ordains, the Vedas and their extended 
branches,” which are, according to Kulluka Bhatta, 
“ the Vedangas Mimansa, Nyaya, Dharma Sastra, 
Puranas ; and further, “ a point of law before not 
expressly revealed, which shall be decided by an 
assembly of ten such virtuous Brahmins under one 
chief, or, if ten be not procurable, of three such, un- 
der one president, let no man controvert.”’ It is 
clear that even in these exceptional cases, which 
the Code considers must be of rare occurrence, ex- 
press legislative powers of the king are not recog- 
nised ; but that the law is to be declared from the 
analogy of existing rules to be determined by Brah- 
mins learned in the law. 

Sources o{ lu auother place Menu, speaking of the sources of 

ttocoird.”* * 

ing to law, declares there are only four, — viz., the Scriptures, 

Uenu. ^ 

‘ Chap. XII, V. 108. “ Chap. XII, v. 109. » Chap. XII, v. 100. 
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the codes of law, approved usage, and self-satis- tecroaE 
faction and does not mention legislation amoifg the — 
sources of law. This subject will be considered 
more fully hereafter. 

In the Institutes of Yainawalkya, we find the tii« duties 
duties of a kiiig laid down in a similar manner, 

o 7 to lajna- 

though with more brevity, and his diief duty is des- 
cribed to be the “ daily investigation of judicial pro- 
ceedings, being aided by assessors.” 

It is again laid down, that “ the king, divested of 
anger and avarice, and associated with learned Brah- 
mins, should investigate judicial proceedings conform- 
ably to tlie sacred code of laros.” “ It is clear tliat 
the king’s decision must be based upon the sacred code 
of laws, and not upon any laws enacted or ordained 
by him. And nowhere, in the whole of these Insti- 
tutes, do we find any reference to any sort of legisla- • 
tive functions to be exercised by the king. 

In the Narada Smriti we find the same notion Accordins 
in'cvailing. Nai'ada describes the eight constituent 
pai’ts of a judicial proceeding to be “ the king, his 
officer, the assessors, the law book, the accountant and 
scribe, gold and fire for ordeals, and water for refresh- 
ment.” * 

Justice is to be administered by the king by 
“ taking the laio code for his guide, and abiding by 
the opinion pronounced by the chief judge. ”* The 

‘ Chap; II, V. 12. * Yajuawalkya, cited in the Mitaeshara, Chap. 1. 

' Chap.Lv. l(i. 4 Chap. I, v. ;U. 

2 
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lectobe chapter closes by a sort of summing up of the king^s 
— r dutieSj in these words : — “ A king, thus constantly 
paying attention to the trial of law- suits, here acquires 
brilliant glory, and hereafter reaches the abode of 
the sun.” ‘ From these passages it is clear that the 
law code is something 'pre-existing, wh||||h the king is 
directed to follow, and in no way to transgress. 
iiTooStei'it Again, the universally accepted conception that 
fiimiamcn- Hindu law is Revelation, immutable and eternal, can- 
oMUi'X not be consistently maintained if it is once admitted 

law that 

it is inimu- that thei'c is a power in kinecs to alter or abrogate 

tabic. ID o 

those laws, and to substitute other laws in their stead ; 
and the fact is incontrovertible that this law has 
remained unchanged, theoretically as well as practi- 
cally, from the very earliest times of which we have 
any historical record. And tliere is no evidence to 
show that this system of law was ever touched, or in 
any manner interfered with, by any body of human 
beings after the date of its first promulgation. Legis- 
lative power, if existing anywhere, would most cer- 
tainly have tampered Avith its integrity at some period 
of its immensely long existence. 

According Babu Prosonno Kumar Tagore, in the preface to his 

toPrOHoniia 

TagOTc tiic translation of the Vivada Chintamani, has hinted an 
wer^ue*'* Opinion that the legislative functions originally be- 
legislators, longed to the Kshetryas, or the second of the four 
original classes : that, on account of their despotic 


Chap. I; V. 
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and arbitrary measures, the other classes revolted LECTtmK 
against their authority, snatched the legislative powers 
from their hands, and entrusted the same into the hands 
of the Brahmins. From that time the Bi’ahmins afterwards 

^ the Brail- 

became the legislators, and the Kshetryas the reposi- “‘"s- 
tory of executive authority in the country. 

This view is attempted to be supported by a refer- Reference 
ence to the legendary wars of Parasuram, which 
have a very doubtful signification ; and the learned 
translator has quoted no other authority in support '' 
of his opinion. This opinion, therefore, rests upon 
mere conjecture ; and the value of hypothesis, un- vaiuo of 
supported by positive data, in laying the historic basis jii Sanscrit 
of changes or revolutions in Hindu law or religion 
is now generally admitted to be extremely small : 
opinions thus formed may be historically true or his- 
torically fiilse ; but true or false, they are as easily 
formed as they arc exploded. 

Unfortunately, Sanscrit literature has been often- 
times made the subject of crtide and hasty gener- 
alisations. In it general conclusions have been 
boldly drawn from the most scanty materials, and the 
most questionable and spurious authorities have been 
employed to support them without the least historical 
investigation or the exercise of that critical ingenuity 
which, from its peculiar character, Sanscrit litera- 
ture requires more than any other. 

The learned translator further talks of Bhrigu Reference 

, ^ fo SO- called 

being apnointed president of the supreme leqislative 'csioiative 

^ ^ ^ ^ assemblies. 



12 


THE SOURCES OF HIKDU LAW. 


Lectuee assembly, and “ presidents were likewise appointed to 
— all the other legislative assemblies as they became 
established in the various parts of the land.”’ For 
this there is no historic evidence, and there is no 
authority in support of this position in the ancient 
texts. It is true, in the Code of Menu it is stated that 
Bhrigu recited this code to the Rishis, who came to 
learn it from him ; ® and that Yajnawalkya delivered 
his texts to the sages who had assembled to hear him. 
nicr to the Might iiot this refer to the most ancient and latid- 
able practice (mentioned by Menu) of teaching the 

of teach in ^ 

Iho sacred Sacrcd laWS tO 
laws. 

and disseminated the doctrines of their great master, 
rather than to the formation of legislative assemblies 
presided over by learned sages (a purely modern 
notion) ? 

CoiicUi^ion. I think it is clear, from the ancient texts and the 
univei’sally accepted notions on the subject, that, ac- 
cording to Hindu authorities, Law had a pre-existing 
entity, and was promulgated by the divine power 
himself ; that there was no necessity or room for the 
exercise of legislative functions by human kings. 
The unaltered state of the law for so many thousands 
of years, in theory and also in practice, can alone be 
explained on the theory that Law is Kevealed. 
The RisMmhja constitutes the Hindu law ; but one 
Rishi has never been held to contradict or override 
another Rishi ; and it is the great object of the 

‘ Preface, vi. ^ Chap. I, v. 6‘J. 


disciples, who afterwards expounded 
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Digest- writers or commentators to explain or rccon- Lecture 
cile tlie apparent contradictions. I say apparenf, be-^ 
cause tbe theory is, there is no real conflict between 
two Rishivahyas, and that they are all reconcilable with 
each other, as being derived from the same source. 

Such bein" the ormin of Hindu law, the next 
question that presents itself is, — where are we to get "“Mem”*' 
this law j in what documents are they embodied, or in 
what books are they contained ? 

To this question the learned Pundits return an 
unanimous answer, — r/s., that the Law is contained — 

(1.) In the Sruti. 

(2.) In tlie Smriti. 0-’) riio 

^ ^ Smritu 

And Menu adds a third and fourth source of law, ('5) Ap- 

proved 


viz., approved umye and nelf-mtiKf action. (T)*^sei£- 

“ The Scripture, the codes of law, approved usage, 
and, in all indifferent cases, self-sa.tisfaction, the wise 
have openly deehu'ed to be the quadruple description 
of the juridical system.”* In another place Menu 
lays down “ the roots of law are the whole Veda, the 
ordinances and moral practices of such as perfectly 
imderstand it, the immemorial customs of good men, 
and, in cases quite indifferent, self-satisfaction.” ^ 

> According to Yainawalkya, the sources or root of 
law are “the Sruti, the Smriti, the practice of good men, Ifawaikya?' 
what seems good to one’s self, and a desire maturely 
considered.” * If the two slokas of Menu refer to the same 


* Chap. II, V. 12. Chap. II, v. (i, 

^ Bk. I, V. 7, p. 3, Rocr ami Montriou's Translation. 
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LKCTimE objects, as evidently they do, the ordinances and moral 
— fradtkes of such as understand the Veda, mentioned in 
the latter sloha, would be identical with the codes of taw 
mentioned in the former, a rather difficult identity, 
looking to the import of the two expressions. But 
Scu-satifl- the most difficult part in the two slokas is, that self- 
law™* ** satisfaction is mentioned as a source of law. What 
the great lawgiver meant by self-satisfaction as a 
root or source of law, is very difficult at this distance 
of time to detcimiue. Probably he meant, as his 
great commentator Kulluka Bhatta indicates by using 
as a comment the words “ in cases quite indiffei’ent ” 
that in insignificant matters not provided for in 
the other sources of law, the man’s own ideas of 
right and wrong ought to l>e the test of his conduct. 
Is it the elementary conception of the doctrine of the 
liberty of private judgment, which is the foundation 
of some of the modern systems of religion and mora- 
lity, but of which liardly any trace is to be found in 
the Hindu religion ? 

Approved Approved usage, as a source of law, is declared to 

ll.sajre 

defined. Jjc a body of customs which have sprung up and 
been preserved in that tract of country which is 
styled Brahnaverta, situated between the two divine 
rivers Saraswati and Drishadwati, a tract of country 
frequented by the gods.^ This is the tract of country 
It. consists which is believed by oriental scholars to be the first 
prOTer™^* settlement or home in India of the first Aryan inva- 

in Ilrahma- 
verta. 


* Chap. II; V. 17, 
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ders or immigrants in that country. “ The custom lectukk 
preserved by immemorial tradition in that countiy, — 
among the four pure classes and among those which are 
mixed, is called approved usage.” ^ The efficacy or ^ 
validity of these customs is declared in another part 
of the Code. “ Immemorial custom is transcendent law 
approved in the sacred Scriptures and in the codes of 
the divine legislators : let every man, therefore, of the 
three principal classes, who has a due reverence for 
the supreme spirit which dwells in him, diligently and 
constantly observe immemorial custom.”® And punish- 
ment is ordained for those who deviate from such im- 
memorial usage. “A man of the priestly, military, or 
commercial class, who deviates from immemorial usage 
tastes not the fruit of the Vedas, but by an exact obser- 
vance of it he gathers that fruit in perfection.” * “ Thus 
have holy sages, well knowing that law is giounded 
on immemorial custom, embraced, as the root of all 
piety, good usages long established.”* This is evi- 
dence of the growth of a large body of what Euro- 
pean jurists call customary laws : and it is clear that 
the Aryans must hav'e been settled in India for many 
centuries before a large body of customs could have 
sprung up, and been preserved by immemorial tradi- 
tion to which transcendental efficacy could be as- 
cribed. 


Though we have in the above passages a clear 


^ Chap. II, V, 18. ® Chap. I, v. 109. 

® Chap. If V. 108. ^ Chap, I, v. 110. 


Customs 
not record- 
ed, uor 
preserved. 
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Lectuke recoffnition of immemorial custom as a source of po- 

I. ^ • 

— sitive law, it is well known, however, that these cus- 
toms have not been preserved. They have never 
been collected or embodied in a book and handed 
down from generation to generation, except isolated 
and obscure references to some individual custom 
occurring in some Digest or Commentary. I do not 
tliink there is any authentic or complete record of 
these ancient customs. 

The administration of justice in this country has 
also the effect of ignoring these customs. Our Courts 
have never recognised them, and have never attempt- 
ed to resuscitate them or enquire into their exist- 
ance. An ancient text, promulgated many thousand 
years ago, is given an inflexible interpretation, and 
made applicable to diverse nationalities of Hindus, 
without considering the immense change that long 
standing custom has introduced upon that text 
among the sevei'al populations of Hindus to whom it 
is made apjdi cable. Take for instance the case of adop- 
tion. It has been held by the llengal High Court, 
in the case of Behary TmI Mullic v. Indurmome 
Choiodrain^ that, among Sudras in Bengal, no cere- 
monies are necessary to make a valid adoption in 
addition to the giving and taking of the child in 
adoption. The parties to the suit belonged to a class 
of Kayasthas of Bengal, who are generally admitted 


‘ 21 W. E., 285. 
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to belong to the class of Sudras, though some scholars Lbctoek 
have maintained a contrary opinion. Now, aftiong — 
KayastJias of Bengal, it is notorious that all 
religious ceremonies are performed in the same 
way as among the twicebom classes, with this 
exception that a Brahmin pei-forms for them those 
parts of the ceremonies wdiich they themselves are 
precluded from performing, — i.e., the performance of 
the lioma. This has been the custom with the Kayas- 
thas from time immemorial, and in cases of adoption 
among them the religious ceremonies, including the 
datta homarn, have been in variably performed from 
very ancient times. The existence of this custom was 
never made the subject of enrpiiry in the above case. 

If it was, the Court would certainly have come to the 
conclusion that an adoption among Kayastlim of Ben- 
gal cannot be valid unless the religious ceremonies, 
including the datta homarn, were performed. Tlu', 

Court, however, neglecting that enquiry, came to the 
conclusion, on the authority of ancient texts, which, 
however, have been modified by long-standing custom, 
that the religious ceremonies were not necessary to 
the validity of the adoption — a conclusion directly 
opposed to the customary law of the caste to which 
it was held applicable. 

The non-preservation of the customary law of the 
several classes of Hindus, and the mode in which they 
have been disregarded by our Courts, have been a 

source of serious loss to Hindu law, in the absence of 

3 
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Lectube 

I. 


Thft Srnti 
detiued. 


They are 
three ac- 
c<»r(iing to 
Meuu, 


whicli the several stages of its development can now 
be hardly explained. 

The Sruti or the Veda is considered in theory the 
ultimate source of all law. All the Smritis are sup- 
posed to be contained in or evolved out of the Sruti. 
Menu’s Code is said to be fully contained in the Veda. 
“ Whatever law has been ordained for any person by 
Menu, that law is fully declared in the Veda.”’ The 
Smti is thus defined by Menu : “By Sruti, or what 
was heard from above, is meant the Veda,”® and the 
Vedas are said to have existed before the creation. 
“ He too (the Great Power) first assigned to all crea- 
tures distinct names, distinct acts, and distinct occu- 
pations : as they had been revealed in the pre-exist- 
ing Veda;”* and the Vedas are said to have been form- 
ed by the Great Power in the following manner: — 
“ From fire, from air, and from the sun, he milked out 
as it were the three primordial Vedas, — named Rich, 
Yajush, and Saman, — ^for the due performances of the 
.sacrifice.”* I may mention here in passing, that, in 
the Code of Menu, the fourth, or the Atharvan Veda, 
is never mentioned ; but that wherever the Vedas are 
referred to, only the above three Vedas are either ex- 
pressly mentioned or referred to by implication. 
This, probably, will account for the belief prevalent 
iimong the Pundits and orthodox Hindus that the 
Atharvan Veda is heterodox in its doctrines. 


‘ Chap. IT, V. 7. 

^ Chap. II, V. 10. 


3 Chap. I, V. 21. 
^ Chap. 1, V. 23. 
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The Vedas, however, contsun more of religious or- LBCTURii 
dinances, and texts hearing upon law are very rare : 
hence the Smritis are usually referred to as containing 
a complete exposition of the legal duties. mittera.* 

The Smuitis. 

The Smritis are the codes of laAV. Their authority TiicSnirUU 

*' deiiiicd. 

is thus described by Menu: — “ By Smriti, or what 
was remembered from the beginning, the body of law ; 
those two (Sruti and Smriti) must not bo oppugned by 
heterodox arguments : since from those two proceeds 
the whole system of duties.”* The Smritis arc con- 
sidered to be revealed law, proclaimed or promulgated 
by certain sages or Rishis {inspired men). The Mi- 
inansists say these works partake of the human 
character on accoxint of their origin, and are, therefore, 
distinguished from the Sruti, the texts of wluch are 
supposed to exist in the vciy words of the Revela- 
tion. “ Theword ‘Smriti’ means literally ‘recollection,’ 
and is used to denote a work or body of works in wi nd i 
the Rishis or sages of antiquity, who saw or received 
the revelation of the A'edas, set down their recollections 'i?'®''' <iivi- 

Sion 

regarding the performance of sacrifices, initiatory and 
daily rites, and the duty of man generally. The 
aphorisms on Vedic sacrifices (Sruta Sutras) ; the usruta 
aphorisms on ceremonies for the performance of which 
the domestic fire kindled at the time of marriage is 
required (Grihya Sutras); and the works treating of 2. Grii.j-a 

Sutras, 


* Chap. II; V. 10. 
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Lectubb the duties of men in their various relations (Dharma 
— ^ Sutras) are all comprised by the term Smriti, In the 
Sutras, common parlance of our days, however, the term has 
a narrower meaning, and is restricted to the last 
kind of works.” ‘ 

Their cias- Oriental scholars maintain an opinion that these 

siljcatloa, ^ 

law books may be divided into two principal classes. 
I— Dhar- I. — Dliamia, or Samayaclianka Sutras, 

xna, or Sa- 

kuTutras* i.e., literally “ Aphorisms on law or established cus- 
tom” written partly in prose, partly in mixed prose 
and verse. 


II— Metri- II. — Metrical versions of such warks. 

cjil versions 

of tlie same» _ r» i i i i 

The former class oi works is considered to be more 

Instances, ancicut tliau the latter. Apastamba’s Dharma Sutra 
and V'ishnu’s Dharma Sutra arc considered as speci- 
mens of the former class ; juid the Institutes of Menu, 
of Ya;]nawalkya, and of Parasara are, considered as 
belonging to the latter class. This opinion origin- 
ated with Professor Max Miiller, and was subsequent- 
ly followed by West and Biihler in their Introduction 
to the Digest of Hindu law. The reasoning by 
which this view is supported will be found in Max 
MiiUer’s History of Ancient Sanscrit Literature, 
pp. 61, 132, 199, 206-208, and his letter printed in 
Morley’s Digest, Introduction, p. exevi. 


* West and Biihler, Intro., xi. 
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The sages, or Rishis, who are considered as the LscrvBe 
reputed authors of the Smritis, are the following*;- 


1. Menu. 

2. Atri. 

3. Vishnu. 

4. Harita. 

5. Yajnawalkya. 

6. Usanas. 

7. Angira. 

8. Yama. 

9. Apastamba. 

10. Sambarta. 


11. Katyayana. 

12. Vrihaspati. 

13. Parasara. 

14. Vyasa. 

15. Sankha. 

16. Likhita. 

17. Daksha. 
18., Gotama. 

19. Satatapa. 

20. Vasishtha. 


List of - tlie 
authors ot 
the Smritia 
from Yaj- 
uawalkya. 


These are the names of the twenty Rishis as given 
by Y ajnawalkya.‘ The author of the Mitaeshara, com- 
menting upon the text which contains the above 
.enumeration, says (Mitaoihara Acharakanda) : — viinancs- 

^ ^ / waru s 

“ The meaning of this verse is, that the Institutes 
of Law, composed by Yajnawalkya, ought to be 
studied. The enumeration (of authors of Smritis 
given in this verse) is not intended to be exhaustive, 
but merely to give examples. Therefore, this verse 
does not exclude the works of Baudhayana and the 
rest (who are not mentioned) from the Institutes 
of Law ; as each of these Smritis possesses authority, 
the points left doubtful by the one may be decided 
from the other. If one set of Institutes contradicts 
the other, then there is an option.” 


^ Bk, I, vv, 1, 5, p. 2, Boer and Montriou's Translation, 
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Lkctuke Parasara, who is one of the twenty Rishis in Yaj- 
• — nawaikya’s list, names also twenty sages whose works 
entitled to he called Smritis : his list' agrees 
generally with Y’^ajuawalkya’s, except in these names : 
instead of Yama, Vrihaspati, and Vyasa, he substi- 
tutes, Kasyapa, Gargya, and Prachetas. 
tionTu the The Padma Purana, however, extends the list to 
Purana. thirty-sIx sages, which is made up, by excluding 
Atri’s name in Yajnawalkya’s list, by the following 
additional names ; — 

20. Marichi. 

21. Pulastya. 

22. Praclietas. 

Bhrigu. 

24. Narada. 

25. Kasyapa. 

20. Viswamitra. 

27. Devala. 

28. Rishyasringa. 

Mr. norm- Mr. Borradailc, in his preface to the translation 
meraiiuii. of Vyavahat'a Mayukha, enumerates forty-seven 

Rishis, twenty-seven of whom are considered as au- 
icniiracrft- tlioTS of Upa Smritis, or works inferior in authority 

tioo l>y Mr. ^ . 

Stokes, ^o the Smritis. Mr. Stokes, in a note on the above 
liy Went passage, gives fifty-one names. Messrs. West and 

atulBUliler. . 

Blihler, in the Introduction'^ to the Digest of Hindu 
Law, give the names of seventy-eight sages, who are the 


29. Gargya. 

30. Baudhayana. 

31. Paithinasi. 

32. dabali. 

33. Sumantu. 

34. I^arascara. 

35. Locaeshi. 

36. Kuthumi.'' 


‘ Chap 1, vv. 12 — 15. 

* Colcbrookc’s Digest, Pref., xiv* 


*’ F. xiii. 
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authors of one hundred and thirteen distinct works ; Lectube 
some of them being reputed to be the authors of — 
more than one work. But the most singular list 
is furnished by Mr. Steele in his Summaiy of the 
Law and Custom of Hindu Castes. He gives the 
names of eighteen Smritis and eleven llpa Smritis, 
and among the IJpa Smritis curiously enough is the 
Code of Menu placed. This list was furnished to him 
by persons assembled in Khandesh. 

The word ‘ Smriti ’ does not seem to be so flexible Ti'eyord 
as the European scholars seem to think. It had "i^vradVi- 
a certain definite meaning attached to it in Hindu rustricttMl 

- T T 1 • Dieaniug. 

law, and it seems that the term applied to tlie writ- 
ings of certain well-known sages and to no other. 

The European scholars have arrived at this enor- 
mous list of names by extracting the name of every 
author quoted or referred to in some Avork or other 
on Hindu law' ; that everyone of such personages 
is entitled to tlic honor of being styled the autlior 
of a Smriti seems very questionable ; and there is 
no authority in the Avritings of tlie ancient sages 
for such an indiscriminate use of the term. 

The natui'c or cliaracter of the Smritis must be i ’ho nafure 

of the 

next considered ; an opinion has groAvn up among Simitia. 
European scholars, that these Smritis never embodied 
the actual law'^s cui'rent among the Hindus at any “f''"'- 
time ; that all of them were not positive lav:s in the 
modem sense of the term ; they rather consisted of positive 
actual laws and hypothetical laivs according to the 
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Lecture notions of the author as to what perfect laws ought 
— to he in a Brahmin community : they at best resem* 
ble the modem treatises on Jurisprudence embod}^- 
ing the ideal of laws than actual laws themselves. 
This opinion it is necessary to examine in detail, as 
it affects the authority of those writings, and contra- 
dicts the universally accepted Hindu notion on the 
subject. The opinion, I believe, originated with Mr. 
Elphinstone. In his History of India, speaking of 
Menu’s Code, he says : — “ I have adhered to the usual 
phraseology in speaking of this compilation ; but 
though early adopted as an unquestionable authority 
for the law, I should scarcely venture to regard it 
as a code drawn up for the regulation of a particular 
state under the sanction of a Government. It seems 
rather to be the work of a learned man designed to 
set forth his idea of a perfect commonwealth under 
Hindu institutions.” ‘ This is Mr. Elphlnstone’s “ sup- 
position,” and he thought Menu’s Code, like Plato’s 
Republic, represented an ideal commonwealth. Sir 
Henry Maine, deriving his notion probably from Mr. 
Elphinstone’s remark, says as follows of Menu’s Code : 
“ The Hindu Code, called tlie laws of Menu, which is 
certainly a Brahmin compilation, undoubtedly en- 
shrines many genuine observances of the Hindu race, 
but the opinion of the best contemporary Orientalists 
is, that it does not, as a whole, represent a set of 


* 4th ed., p. H. 
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rules ever actually administered in Hindoostan. It 
is in great part an ideal picture of tliat winch iA the 
view of the Brahmins ought to be the law.” ‘ Messrs. 
West and BUhlcr, in the Introduction to their Digest of 
Hindu Law, say as follows : — “ The older Srnritis and 
the originals of the rest are not codes, but simply 
manujds for the instruction of the students of the 
Charmias, or schools. Hence it is not to be expected 
that each of tliese works should treat its subject in 
all its details. It was enough to give certain general 
principles, and only those details Avhich appeared 
particularly interesting to each individual teacher. 
It is, therefore, unreasonable to charge the Smriti 
‘ codes ’ with a want of precision and of discrimina- 
tion between moral and legal maxims, etc. Such stric- 
tures would ordy be justified if th(!y were really 
‘ codes ’ intended from the first to settle tlic law 
between man and man.” And Justice J ackson, in his 
judgment in the IJnchastity case, has maintained the 
same opinion.® He lias cpioted tlie above authorities 
and some others, except Mr. Elpliinstone, and has 
given his adherence to the opinion expressed by 
til cm. 

With due deference to the opinion of the above 
authorities, I venture to say that the result of my 
readings and enquiries has been to come to a different 
conclusion. In the first place, the above authorities 

* Ancient Law, p. 17, ed. of 1SG3. 

a lutro.j p. xxxvi. 11) W. R., 403. 
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Lectdbe seemed to have arrived at the conclusion by a sort 
wiiiZThe argument from analogy. Examining the Codes 
themselves, they found that they contained rules— 
arrived at. q£ Very harsh, some very light, consider- 

ing the nature of the offences, some provisions were 
very puerile, some only rules of morality, and some 
apparently self-contradictory ; some favored one class, 
and some pressed very hard upon another class. 
From this picture of incongruities and self-contra- 
dictions, the modern critics arrived at the conclusion 
that the Codes never constituted an actual body of 
positive laiv for the government of a living commu- 
nity. 

Fallacy ill Now, reasoning of this kind is liable to some pccu- 
liar errors. We are apt to forget that, although the 
Code has to a certain extent come down intact, the 
state of society, for which it was intended, has long 
since passed away ; that far from having a living model 
to represent it, it is difficult even in imagination to 
correctly conceive it. Again, we aie apt to make our 
present notions of law, morality, government, etc., as 
our standard of comparison, and arrive at the grotesque 
picture described above. Add to this the circumstance, 
which is of considerable significance in this discussion, 
that perhaps none of the Codes has come down to our 
times in its integrity, and that cei'tainly most of them 
exist in a very fragmentary or mutilated shape ; and 
the so-called incongruities or self-contradictions could, 
probably, have been explained away if we had the 



THE SOURCES OF HINDU LAW. 


27 


benefit of seeing the whole Code. Supposing the Indian Lbctubh 
Penal Code in a fragmentary state was to come down — 
to a people that would exist 2,000 years hence, and 
who differed from us as much as the Greeks of Homer 
differed from the modern subjects of the Porte. What 
would that society think of our Penal Code : would 
they not think somewhat in the same way that the 
European scholars named above consider the Smritis ? 

This reminds one of Lord Macaulay's famous story of 
the New Zealander. 

It must also be remembered tliat the liarshness and 
incongruities of a code arc very much toned down 
by the mode in winch its several provisions are ad- 
ministered. The Code, probably, presci’ibed the maxi- 
mum penalty, or embodied ' the extreme views on a 
particular qiiestion : but the Judge, who had to 
administer the law, taking into consideration all tlie 
circumstances, passed sentences or decrees Avhich were 
very far from the actual provisions of the Code itself. 

We do not know liow far the rigours of ancient law 
were mitigated by the Judges who administered tliat 
law, and, in the absence of that evidence, w^e have 
only one side of the picture from which to draAV our 
conclusions. 

In the second place, the opinion is directly opposed it is op- 
to the Hindu notion of the authority of these Smritis. 

Ask any Pundit or native scholar, well-read in the 
Sastras, in any part of India, and he will at once 
answer that the Smritis contain binding rules of con- 



28 


THE SOURCES OF HINDU LAW. 


lbctube duct, and he will be surprised by the opinion that they 
^ are like treatises on Ethics or Jurisprudence. This is 
the traditional opinion ; and, in India, traditions have 
a remarkable continuity embodying truth which is 
oftentimes disguised. Now this traditional opinion 
must have had some factitious basis, though it is 
impossible, at this distance of time, to identify or 
determine it, which would lead to the conclusion that 
tliese Smritis, or a Smriti, must have been the actual 
code of law governing the Hindu society at some 
stage of its existence. 


to the 
liiiKiiiijg 
itnhjrt.i of 

the jjiuritis. 


Of course, there is one exception to tlie binding 
nature of the rules in the Smritis. It is in the case 
of certain of their provisions which are declared not 


applicable to the present, or Kali Age. For tins there 


is autliority in the Smritis themselves, wduch expressly 


declare that certain rules are not to be observed in 


the present age. Such as the pi’actice of Nlyoga, the 
several descriptions of sons, and so. forth. These 
provisions will be similar to what wmuld bo now styled 
as laws repealed. 

uemarka- Tlicrc is another singular circumstance about all 

bit* njgrcu- ^ 

ai'mln.' the Siuritis. If cavefully exaniined, it will appear 

femntw. tliese Smritis agree most remarkably in all 

important or principal points. The eight forms of 
marriage, the eighteen titles of law, the twelve des- 
criptions of sons, the practice of Niyoga, or permis- 
sion to raise up issue, the mode of administering 
justice, the several duties of the four primary classes, 
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the rules about expiation, and, in guch pi’incipal Iectubb 
points, all the Smritis generally agree. Now whence — 
is this agreement derived'? Probably the Smritis 
embody one body of laws which obtained among the 
Aryans in their first home in Hindoostan, or in their 
ancient home outside the limits of Hindoostan. Tlie 
latter seems to be the likelier hypothesis. The Smritis 
being considered rememhered law, remembered ‘from 
time immemorial, and as there is no written record of 
the Aryan people in their liome beyond the Hindu 
Kush mountains, whereas there is a faint trace of 
their gradual settlements in Hindoostan, in Menu,* it 
is more likely that the Smritis embfxlied the laws or 
rules that were remembered and brought with them 
by the Hindus from their ancient home beyond the 
Hindu Kush mountains. 

That the Smritis constitute one body of law, sup])le- Ti.eSmriiis 

OILS) i I uHi 

mentingeach other, is uniA'crsallymaintiiined by all the 
Pundits of modern as avcII as of ancient times; and 
there is authority for it in Menu, where it is stated 
that, “ when theiw are two sacred texts, ajiparently 
inconsistent, both are held to be law : for both arc 
pronounced by the Avise to be valid and reconcilable.”* 

This may be the traditional embodiment of an archaic 
feet referring to the unity of this body of law. 

Our examination of the Smritis for the purpose of 
tracing the agreement between them is very much 


* Chap. II, V. 17 ct seq. 


* Chap. II, V. IL 
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lectube impaired by tiJie fact of the mutilated condition in 
— which they at present exist, coupled with the circum- 
stance of many inteq^olations existing among them, 
and the suspicion of the existence of many more. 
TiieSmriiis jf had a genuine body of Smritis existing in 
lutegrlty. integrity, our enquiries on this head would have 
been attended with signal success ; as it is, we must 
be satisfied with tlie defective materials that we 
possess, and w'ork upon them as best we can. The 
difference in the provisions that exist in the several 
Smritis in matters of detail, is probably accounted for 
by the import of local customs influencing their pro- 
visions. We have evidence in Menu’s Code that, at the 
time of its pronmlgation, the Aryans liad occupied the 
whole or nearly the ■whole of Hindoostan Proper. 
Variations They had occupied the counti’y called Brahniavarta 
coiimcd’ situated between the rivers Sarammti and Drlshadwatl 
in the Punjab.^ They had occupied the country called 
Brakmarshl, consisting of Kuruhhetra, Mat'^ya, Fan- 
cliala or Kmiyacubja, and Stirasena or Mathura, includ- 
ing the modern Doab and the adjacent territories.’ 
They had occupied “ the countiy ■which lies between 
Uimaimt and Vindhya to the cast of Vinasana and to 
the west of Prayaga (Allahabad), celebrated by the 
title of Madhya Desa, or the central region.’’® And 
they had occupied the country which is situated “ as 
far as the eastern and as far as the western oceans 


* Chap. II, V. 17. 


* Chap. II, V. 19. 
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between the two mountains just mentioned, which the Lectuke 
wise have named Aryavarta, or inhabited by respect- — 
able men.”* Among the ancient Aryans who had 
occupied such various parts of the country, local 
customs must have arisen which varied from the pro- 
visions of ancient law ; and as custom is authorita- 
tively respected, its silent influence exerted upon the 
provisions of ancient law may probably have caused . 
the variations that are now observable among the 
several Smritis. 

Another circumstance may have contributed toAnotiier 

, cause of 

create the variations. The ancient laAv must have 

variations 

existed at one time as unwritten law, before Avriting 
was invented ; it existed as part of the spoken litera- 
ture of the country before Avritten literature came into 
use. Tliis body of law Avas handed doAvn by tradi- 
tion by the ancient and a[)proved custom of tlte 
country from teachers to disciples in succession. We 
find Menu’s Code promulgated to an assembly of 
liiWhk Avho came to ))e instructed in it by Jlhrigu, the 
son of Menu.* We find the Institutes of yajnawalk3^a 
in a similar manner declared before an assembly 
of Rishis in ancient Jlithila. And it is still tlic 
custom among the Pundits of this country for each 
one to teach a number of disciples in some branch of 
law or ritual. I shall aftcrAA'^ards show tliat this is 
one of the tAvo modes by which new tenets or doctrines 


* Cliap. II, V. 22. 
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lbctdre were published among the. ancient Hindus, Now, this 
— body of law must have existed in memory for a con- 
siderable length of time, probably for some centuries. 
In the course of its devolution in this manner, the 
traditional body of law must have received accretions, 
either by accident or by design, till it was reduced 
int;o writing, when it obtained a fixedness, and was for 
the first time, what may be called, stereotyped. The 
accretions to the traditions must have been various 
according to the parts of the country where they were 
severally current, and the variations among the sev^eral 
Sraritis Avill, probably, be thus accounted for. 

According That tlie Smritis were codes of law, and not treatises 

toYiijun- 

s irii'is 7noralify, will appear clearly from two remarkable 
passages in tlic Smriti of Yajnawalkya : — “ The King 
slioidd investigate judicial proceedings conform- 
ably to the ^s•ac■^e(^ codeoi' This passage has been 

quoted befoi’C, and the sacred code of lares here refer 
totlie<.Smr<fo’.s. Vijnaneswara in his commentary upon 
the passage “ conformably to the sacred code of law^s,” 
says “ not according to ethical law,’’ thereby clearly 
showing that the sacred code of laws or Smritis are 
soinetlimg different from ethical law : and the king is 
enjoined not to decide cases according to codes on 
(itlucs, but according to the sacred code of laAvs. The 
next passage of Yajnawalkya, to which I shall refer, 
occiu'siu the 2nd chapter ofMitacshara (Grish Tarka- 
lankar’s edition, p. .'>2). The sage declares : “ It is a 
fixed rule that the sactwd code is of greater authority 
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than the rule of ethics,'' and the commentary upon this Lbctcek 
passage mentions “ ethical codes, such as those com- — 
piled by Usanas and others and further lays down, 
that “where the sacred and ethical codes are at 
variance, the former is more authorifetive than the 
latter : this is the established rule or definition.” 

Then the commentary gives some instances of moral 
rules and also of rules of law, and points out the 
apparent contradiction between them, and tries to 
reconcile it. The chapter closes with an anathema 
against those who prefer the' ethical code. “ Here 
then the sacred code is more authoritative than the 
ethical code ; and Apastamba has propounded a 
heavy penance,* where ethical and sacred rules 
interfere with eacli other, for the person Avho inclines 
to the ctliical. The penance endures twel ve years.” 

This, I think, is almost conclusive. It shows that, FHiicai 

coiloh dis- 

apart from tlie sacred codes, ethical codes were well 
known ; that the provisions of the ethical codes were, 
to a great measure, derived from the sacred code ; and 
from this fact the ethical rules became binding rules 
of conduct; but that when there Avas a conflict be- 
tween the sacred code and tlie ethical code, the form- 
er was authoritative, and he Avho folloAA’^ed the latter 
nevertheless was doomed to severe punishment. Of 
course, at this distance of time, it is impossible cor- 
reetty to enumerate Avhich are the sacred codes of 
law, 4ind which are the codes on ethics ; but I think 
the distinction Avas perfectly well knoAvn to the 
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Lecture ancient writers on law and religion, and the sacred codes 
I. ♦ • • 

— were pi’obably confined to the writings of the select 
twenty as named by Yajnawalkya, or the select thirty- 
six as enumerated in the Padma Parana, as I have 
already pointed “but. The enormous list of authors of 
Smriti given by European scholars ( Messrs. BorradaUe, 
Stokes, West, and Biihler) probably arose from the 
confusion between the authors of Smriti, strictly so 
called, and the authors of ethical codes. The great 
distinction between codes of law and codes of mora- 
lity is observable in the actual application of the 
rules in the government of the society ; but where 
that test is wanting, and where none is positive law 
except a small portion, by courtesy’-, the difficulty of 
distinguishing between them becomes almost insur- 
mountable. Of the present ICnglish law, for instance, 
there is no difficulty in distinguishing between a 
treatise on positive law and a treatise on jurispru- 
dence ; but I tliink there is considerable difficulty 
in distinguishing between a rule of positive law and 
a mere opinion of a jurk consult in the body of law 
called the Corpros Juris Civilis. 

That^tiie As regards the opinion of European scholars that 
wre posi-the Smritis are not actual cfxles of law, I think 
b}“s/r“'w.'* is a conflict. Sir W. Jones, in his preface to 
Jones. translation of Menu, seems to incline to the 

opposite opinion. 

By Mr. Mr. Bumell, in the introduction to his translation 
of the Dayavibhaga, speaking of the Smritis, says — 
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“ A great difference between the original Smritis is Lbctukk 

apparent ; but there is no reason to believe ^ ^ 

that these works do not represent the actual 
laws which were administered.”^ Justice Jackson, 
in his judgment referred to above, has quoted from 
Burnell in support of his own view ; but the passage 
quoted refers to the “ modern so-called digests,” and 
not to the Smritis ; and between the digests or com- 
mentaries and the original Srnritis there is, I think, a 
wide difference, as I shall hereafter show. Mr. Bur- 
nell speaks of the Smritis in the passage quoted above ; 
but he refers to the di;/ests in the very next sentence 
in the following words: — “ On the otlier hand, the 
case of the modern so-called digests is very different. 

They are based on the principle that one Smriti is to . 

be supplemented by another I'hc digests, 

iKnvevcr, were never intended to be actual codes of 
law,” &c.* 

Dr. Jolly, in the preface to his translation of thepyBr. 
Narada Smriti, states as follows: — “ But that which is 
perhaps the highest encomium that can be bestowed 
uj)on a Hindu law- book, is deserved by the civil laws 
of the Narada Smriti, in that they are not mere 
theoretical rules and precepts, but such as have doubt- 
less been actually administei’ed.”® 

According to the opinion of the Hindus, Menu Menu 
Smriti, or, as it is otherwise called, the Manava Dharma 


* Intro., xiii. 


*** Intro., xiii. 
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Lbctube Sastras, is in point of authority the highest and most 
Mole f respected. The mode of its promulgation is thus 
promuigtt- described in the Code itself : Menu sat reclined with 
his attention fixed on the Supreme God, when the 
divine sages approaching him requested to be informed 
of the sacred laws and duties of the four classes 
and of the mixed classes.* To which the great 
legislator returned a comprehensive answer, say- 
ing “ Be it heard.”* Then follow the recital 
of the Code. At first Menu, desirous of giving 
birth to a race of men, produced ten lords of created 
beings eminent in holiness.® They are : 

1. Marichi. 6. Kratu. 

2. Atri. 7. Prachetas or Daesha. 

3. Angira. 8. Vasishtha. 

4. Pulastya. 9. Bhrigu. 

5. Pulaha. 10. Narada."* 

Of these, Atri, Angira, Daesha, and Vasishtha are 
four of the twenty sages named by Yajnawalkya as 
authors of the Smritis : and all of them, except Pulaha 
and Kratu, are mentioned in the list oecurring in the 
Padma Purana. It will appear, however, from the 
enumerations that Prachetas and Daesha are two differ- 
ent Rishis, and not one as Menu declares. The “Im- 
mutable Power ” enacted this code of laws, and himself 
taiight it fully to Menu in the beginning, who afterwards 
taught it to Marichi and the nine other holy sages 


* Chap. I, vv. 1 k 2. 
rChap. I,v. at. 
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mentioned above.' Then Menu is said to have directed Lectdbb 
his son Bhrigu to repeat the divine code to the Rishis — 
who formed his audience,* and the code, as recited by 
Bhrigu, is said to have come down to our times in its 
integrity. This Menu, be it observed, is the first of a 
series of seven Menus — all descendants of the first, 
who is the most exalted of all, and is therefore styled 
the Siom/ambhuva, or sprung from the self-existing.® 

There is a different tradition regarding the pro- a different 

tradition 

mulgation of the existing code, which is thus regardinff 
described in the introduction to the Institutes of 
Narada, and of whicli a free translation is given 
by Sir W. Jones in the preface* to his translation 
of Menu. The code, as originally composed by 
Menu Prajapati, consisted of twenty-four divisions, 
or parts, and contained one liundred thousand 
slohas, arranged in a thousand chapters. It Avas 
in that condition deliA'cred to Nai'ada, aaJio, after 
perusing it, thought it was too long for human com- 
prehension, and accordingly abridged it in twelve 
thousand slohis. The abridgment w'as then made 
over to Sumati, the son of Bhrigu ; avIio again 
abridged it for similar reasons, and reduced it to four 
thousand slokas. It is this second abridgment by 
Sumati that mortals read, whereas the original code 
of one hundred thousand slokas is read by gods, 
gandharvas, and other similar beings. Of Narada’s 


* Chap, I, V. C8. 
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Lectcbe abridgment, it is said, nothing exists except an abs- 
— trak of tlie ninth chapter of the original Code, which 
was headed “ On Judicial Procedure,” made in the 
form of short rules, or sutras} What is at present 
called the Institutes of Narada is said to be this abs- 
tract of the ninth chapter of the origmal Code of 
Menu. The Code of Menu, which at present exists, 
consists of two thousand six hundred and eighty-five 
verses ; from Avhich Sir W. Jones infers that this 
could not be the abridgment of Sumati, “ which is, 
prob:d)]y, distinguished by the name of the Vriddlia, 
or ancient Manava, wliich cannot l)e found entire ; 
though sevei’al passages from it whicli have been pre- 
served by tradition are occasionally cited in the new 
digest,” and the present Code, he thinks, is a subse- 
quent abridgraent of Sumati’s work.® 

TiicSmritia ^ think it is clear from internal evidence contained 

original ly ^ 

u! mmory. body of tlic Codc itsclf, tliat Menu’s Code, like 
tlie other Smritis which followed it in point of time, 
was originally ])rescrved in the memory of the sages, 
or Eishis, before Avriting was invented ; and that it 
must have been reduced into Avriting a considerable 
length of time (Avhich cannot be precisely deter- 
mined) after its first promulgation. There is no 
ti’ace in the Code itself of its haAdng been reduced 
into Avriting, or existing as a piece of Avriting ; on 
the contrary, the Code itsclf declares that Brahma 
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tauglit it to Menu, who taught it to the ten sages, lkctuuk 
Bhrigu included ; and that Bhrigu again recited the — 
Code to the Rishis Avho came to be instrixcted in it 
from him. It may seem somewhat extraordinary to 
tis that such a bulky Code could be so accurately 
preserved in memory and handed doAvn in that 
condition through several generations of sages ; but if 
we remember the habits of tlie Pundits of this country, 
who have got by heart whole Puthis, or volumes, and 
still teach their pupils from memory witliout the aid 
of written books or manuscripts, the mode of pre- 
servation of the Code will not at all surprise us. It 
was owing partly to the rareness of the manuscripts; 
and we are apt noia to derogate from the powers of 
memory by the facility of access to books arising 
from the introduction of printing. 

There is a passage in tlie I’arasara Smriti,' Avhich Accordin-i 
lays down that the Institutes of ^lenu apply to the 
Krita Yuga, or the first age ; the ordinances of Cota- 
ina to the 7re^a Yuga, or the second age ; the Institutes 
of Sankha and Likhita to the Dicapara Yttga, or the 
third age ; and the Smriti of Parasara is exclusively 
applicable to the Kali Yvga, or the fourth age. This 
distinction is not usually observed, and as a matter of 
fact the texts of all the sages are equally respected 
in this age. With this exception that certain ])or- 
tions of the ancient law are declared not binding in 
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Dkctuue the present age, such as the practice of Niyoga, the 
intermarriage among the four classes, the tw^elve 
descriptions of sons, and some other like [irovisions. 
As regards the Parasara Smriti it is observed that 
the Vyavahara Kanda in it is entirely wanting. 
Hence it can hardly bo supposed to have formed a 
complete code for the fourth, or the Kali Yuga. 

re^aiAin*'* As regards the age of Menu’s Code, we are com- 
pletely at sea : the original Hindu authorities furnish 
us no aid beyond giving a mysterious immensity of 
time that is said to have elapsed between the date of 
its promulgation and the present times. Sir AV^. Jones, 
in the preface* to his translation of the Code, lias 
fixed the time when it Avas reduced into writing to 
be 880 B. C., — /. e., three hundred years after Parasara, 
Avhoseage he has determined to be the end of the twelfth 
century before Christ, by a comparison of the position 
of the equinoctial |)omt at the time of PaiAasai’a and 
the position it occupied in the year of Christ 499, Tlie 
age of Parasara being thus determined, that of his 
son A^yasa, the compiler of the Vedas, and therefore of 
the compilation, is fixed at the tw'elfth century before 
Christ. Sir AV. Jones further supposes, that fietwecn 
the language of the A'^edas, the language of Menu’s 
Code, and the language of the Puranas, the same 
difference is observable as is to be found betAveen the 
Latin of Numa, the Latin of Appius, as seen in the 
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Twelve Tables, and the Latin of Cicero; and as nesirly Dectukh! 
300 years elapsed between each of the latter intervals, — 
he concludes, the same period must have elapsed be- 
tween the former intervals ; and thus he places the 
compilation of Menu’s Code at 300 years after that 
of the Vedas. 

This conjectural reasoning is certainly remarkable Not satu- 
for its originality ; but it did not fully satisfy its 
author, and has not certainly satisfied the later scho- 
lars who have examined this question.’ There arc so 
many premises in this process of reasoning, which arc 
based upon pure conjecture, that it is impossible to be 
satisfied with the result of this reasoning as being at 
all accurate. One fact need be mentioned here, which 
is this, viz.., that the authorship of the Puranas and 
the compilation of the Vedas are both ascribed by 
the same authorities to V’^yasa, whereas by Sir W . 

Jones’s reasoning these events are said to have hap- 
pened six hundred years apart. Besides, the Vedas 
and the Code of Menu were never written, at the 
periods mentioned by Sir W. Jones, in the current 
language of the times ; but were simply reduced into 
writing in the ancient dialects in which they were 
preserved unaltered in language ; and Sir W.^ Jones* 
is of opinion that the laws of Menu might have been 
promulgated contemporaneously with the establish- 


* See Morley’fl Digest, Intro., p. cxcv. Max Muller’s History of Ancient 
Sanscrit Literature, p. 01. 

* Pref., vi. 


6 
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THE SOURCES OF HINDU LAW. 

ment of the first monarchies in Egypt or Asia, — i. e., 
1500—1700 B. C. 

Comparison of language is hardly in this matter a 
safe guide. Two languages spoken by two different 
people, living under different circumstances, and 
subject to different influences, physical, .political, 
and social, can never be developed uniformly; and 
consequently changes in the style and form of 
the languages can never take place in the same 
intervals of time in both of them. This circum- 
stance considerably takes away from tlie argument 
derived fi'om the analogy of the Latin language. 
All speculations regarding the probable age of these 
ancient writings must be more or less unsatisfactory, 
and can seldom be accurate ; the absence of chrono- 
logical data in ancient Sanscrit literature being the 
chief reason. Arguments are based upon analogies 
which are very slender. Facts are relied upon wliich 
arc either misunderstood, or to which undiie impor- 
tance is attached ; and Hindu traditions are totally 
disregarded, which oftentimes contain truth more or 
less disguised. It must, however, be observed that 
nothing new has been added to the subject since Sir 
W. Jones expressed his views nearly a century ago. 

The Code is divided into twelve chapters.^ The 
first chapter’* contains an account of the creation of 
this world and of all creatures, animate as well as 


* Note.— T he page references axe to the Edition of 1791. 


* Pp. 1— IG, 
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inanimate; the creation of the four primary orders 
or classes, and a short account of their respective 
duties ; and closes with a general summary of the 
contents of the whole Code. 

The second chapter' opens with the geography of the 
countries which the Aryans have occupied ; then follow 
a description of the ceremonies to be performed from 
the conception of a child to his investiture with the 
holy thread; rules to be observed by a Brahmachari, or 
student (being the first of the four stages in the life 
of every man), in receiving instructions in the sacred 
texts, and the mode of education generally, including 
the conduct of the student towards his Acharya, or 
Upadhaya, and other people generally, together with 


Lectubb 

I. 

The first 
chapter 
contains a 
history o£ 
the crea- 
tion. 

The second 
chapter 
contains 
the duties 
of a Brail - 
machari. 


rules governing his mode of life. 

The third chapter® relates to the condition of a tiic third 
Grihasta, or householder; the prohibited degrees in rci«terto 

’ _ ", the condi- 

marriage are mentioned; the eight forms of marriage "I » 

o 5 0 O honsc- 

are described: then the duties of a householder arc 


minutely described; then follow a curious descrip- 
tion of people who are not to be invited at the Sradh 
ceremony on account of their low occupations, with 
a somewhat detailed account of the ceremony itself. 

The fourth chapter* gives in greater detail the tuo fourth 
duties of a householder, the approved modes of ob- r«hue.,to 

• • , . 1 • 1 1 same. 

taming a livelihood, and other matters which relate 
to the subject of private morals and domestic economy. 


Pp. 17— CO. 


» Pp. 61—88. 


• Pp 89—122. 



44 THE SOURCES OF HINDU LAW, 

Lbctdek The fifth chapter’ describes in detail the food that 
„ - — is lawful and the food that is prohibited, with a des- 
reiatefto cription of the various kinds of flesh meat that may 
klndr"/ fie eaten or should be ^voided. Then follow a des- 
causes of cription of the causes of impurity on account of birth, 

impurity. 

death, and contact with persons or things ; the modes 
of purification prescribed for human beings and for 
things rendered impure: then follow the duties of 
women towards their husbands; and the duties of the 
widow, with the special injunction to remain chaste. 
The sixth The sixth chapter* describes the condition of men 
and fomh ^fi® third and fourth stages of their existence when 
uS'f they become sevcnilly Ban prast/ia and a Fati; anenu- 

existence. 

meration of their several duties and their mode of 
living, together with rules for devotion. 

The The seventh chapter* refers to the rights and 

seventh re- ^ ^ ^ 

fates to the dutics of a king, which I have described in some de- 

rights and 

toies of a before. 

The eighth The eighth chapter* opens with an enumeration 
describes of the eighteen titles of law ; and the details of each 

the 18 titles ® 

of law. title follow in order. The eighteen titles are the 
following: — 

I. — Debt or loans for consumption. 

II. — Deposits and loans for use. 

III. — Sale without ownership. 

IV. — Concerns among partners. 

Y. — Subtraction of what has been given. 


' Pp. 123—144. 
* Pp. 145—168. 


’ Pp. 169—188. 
* Pp. 189—244. 
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/' 

LbctcbiC y 

I. ,/ 


VI. — Nonpayment of wages or hire, A 

VII. — Nonperformance of agreements, 

VIII. — Rescission of sale and purchase, 

IX. — Disputes between master and servant. 

X. — Contests on boundaries. 

XI & XII, — Assault and slander. 

XIII. — Larceny or theft. 

XIV. — Robbery and other violence, 

XV. — Adultery, 

XVI. — Altercation between man and wife. 

XVII. — The law of inheritance. 

XVIII. — Gaming with dice and with living crea- 
tures. 

The ninth chapter* commences with a description The ninth 
of the reciprocal duties of the husband and wife treats of 

^ the law of 


towards each other. The law of inlieritance is next 
considered; then the eighteenth title of law is dis- 
cussed, followed by a further description of the duties 
of the king. 

The tenth chapter* contains a description of the tiiq tenth 
mixed classes or castes that have sprung up by the coutaina a 

tloacription 

intermarriage between the four primary classes, 
together with a description of the occupations that 
these classes must severally foUow. These are the 
approved modes of living; and the chapter closes with 
a description of low or inferior occupations that these 
classes may pursue in times of distress. 


' Pp. 246—288. 


» Pp. 289—306. 
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walkya. 


Lecxuee The eleventh chapter’ treats of penance and ex- 
— piation. It describes the various kinds of offences 
clmTer** ^^6 acts of cxpiation proper for each, 

pen^cf The twelfth chapter® contains the doctrine of 

expiation, transmigration and rmikti; the various kinds of trans- 
niigrations to which souls will be subjected according 
transini- to their different degrees of merit. 
mukti. Such is a short epitome of the contents of the 

whole Code. 

Srnriti of Yajnawalkya claims a place probably 
walkya. next after that of Menu, both on account of its 
importance as well as on account of the complete 
form in which it is preserved in the writings of one 
of its ancient and most famous commentators, Vijna- 
ifa divi-iion ncswara. The book is divided into three parts, — viz.. 

into three 

parta. Achava, Vyavahara, and Prayaschitta ; and I think 
this triple division of Dharma Sastra first originates 
in this law tract, which has been followed afterwards 
in all the succeeding law literature. 
nlgMciilfg* The age of Yajnawalkya cannot be ascertained 
Yajaa-** wuth any degree of certainty. He is the grandson of 
walkya. and is described in the Introduction of 

his own Institutes as delivering his precepts to an 
assembly of sages who had come to hear him, in the 
province of Mithila.® From the evidence derived from 
the subjects of which he treats, and the mode of 
treatment of those subjects, it is believed that his 


* Pp. 307—314. 


Pp, 345—362. 


^ Digest, Intro., p. xii. 
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work must have been composed after the Smriti of Lkctuue 
M enu and before that of Narada.^ The arrangement — 
is more systematic than in Menu, but it is less deve- 
loped than is found in Narada ; consequently this 
Smriti is supposed to occupy an intermediate position 
in point of time between that of Memf on the one 
hand and that of Narada on the other, 

Y ainawalkya’s Smriti is divided into three chapters, cov'®"'®, 
and contains one thousand and twenty-three couplets. 

The first chapter treats of moral conduct and the 
rules regarding the performance of ceremonies, and 
contains a very full and elaborate description of the 
duties of the four classes. The second chapter 
treats of law and the administi*ation of justice. It 
contains rules of procedure and the law of evidence ; 
the law relating to pledges and other securities mid 
the rates of interest ; the law relating to the five 
kinds of ordeals ; the law of inheritance and parti- 
tion ; and the law relating to boundaries. The book 
closes with a description of all sorts of otfenccs, and 
the punishments that are prescribed for them. The 
third chapter is devoted exclusively to the law relat- 
ing to penances and the several modes of expiation ; 
and the doctrine of final beatitude, or rnuhti. 

The Narada Smriti is supposed to be a later com- ^iiirrc- 
position than Yajnawalkya Smriti. Dr. Jolly thinks" a'e'luiB of 
that this MT)rk must have been composed after the 


Jolly, Fref. to Jsurada, p. xviii. 


Fret, ih xix. 
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lectuue beginning of the Brahminical reaction against Bud- 
— dliism, and consequently the earliest possible date of 
the work may be put at about 400 or 500 A.D. 
The only fact on which this conclusion is attempted 
to be based is that Buddhism is nowhere mentioned 
in this Smriti, and therefore the work must be later 
than the time when Buddhism succumbed to Brah- 
minical attacks. The process of reasoning does not 
seem to be very convincing. 

The Nnra- In this Smriti there is an introduction which 

da Smnti 

of thetffntA s^^^cs that Meiui’s first Code of one hundred thousand 
the ori^i- slokas "was abridged by Narada into a shorter work of 
Menu. twelve thousaud slokas for the benefit of the human 
race. The ninth chapter of this abridgment was 
headed “ On Judicial Procedure ; ” and a general 
abstract of it was made by Narada himself in the 
form of short rules or sutras. This abstract of the 
ninth chapter has come down to us, and is called the 
Narada Smriti ; no other portion of the writings of 
this sage is believed to be extant. 

Dr. Jolly This is the Hindu tradition regarding the author- 
tiiesamc. gj^jp present Smriti. Dr. Jolly* is, however, 

of opinion, that this Hindu tradition is not authentic, 
because, he says, “ this author has but a very limited 
Fallacy in number of slokas in common with Menu.” There is 
s"nin|“ not much force in this reasoning, because if we 

pointed 

out. remember the tradition, it says that the present 


‘ Pxef., pp. xi— xiii. 
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•Narada Smriti is an abstract . of one chapter only of lectube 
the code of twelve thousand verses, and the present — 
Code of Menu is a second abridgment by different 
authors from the same Code ; consequently one can 
see there must be very little of language common 
between the two, though there must be, as there is 
actually, much the same substance or purport in both. 

Besides, there is nothing to show that the ‘ Introduc- 
tion’ is a recent or modern addition to the Smriti 
itself. Whether it is contemporaneous with the 
Smriti itself, may be doubted ; but tliis seems pro- 
bable that the ‘ Introduction ’ was added shortly 
after the Smriti was promulgated ; at least within 
such time of its promulgation that the traditions 
regarding its origin was fresh in the memory of the 
people at the time. In the absence of any evidence 
to the contrary, we must take it that the ‘ Introduc- 
tion ’ embodies an authentic fact. 

The Narada Smriti contains, besides the introduc- Con fonts 

. , . tlio 

tion, two parts. The first part treats of judicature, 

It describes the duties of the king and the constitu- 
tion of courts of justice ; recovery of debts and judicatMe. 
the several kinds of evidence by writing and by 
witnesses ; and it lastly describes the five kinds of 
ordeals, — viz., ordeal by balance, ordeal by fire, ordeal 
by water, ordeal by poison, and the ordeal by sacred 
libation. 

The second part is devoted to the discussion of nie second 

iiart. 

• • 7 
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lkotube the eighteen titles of law, or heads of dispute. 
— They are enumerated as follows : — 

describes •' 

the mules j recovery of a debt. 

II. On deposits. 

III. Conceras among partners. 

IV. Recovery of a gift. 

V, Breach of promised obedience. 

VI. Nonpayment of wages. 

VII. Sale without ownership. 

VIII. Nondelivery of a thing sold. 

IX. Rescission of purchase. 

X. Breach of order. 

XI. Contests regarding boundaries. 

XII. Duties of man and wife. 

XIII. Partition of heritage. 

XIV. Violence. 

XV. & XVI. Abuse and assault. 

XVII. Gambling with dice and living creatures. 
XVIII. Miscellaneous disputes. 


Present 
condition 
of the 
Smritis. 


You will observe from the above enumeration of 
the eighteen titles of law, as given by Narada, that 
it differs somewhat from that given by Menu.' 

Some of the Smritis have come down to our times 
as separate and independent books, and it is believed 
that they have existed in that shape from a very 
long time ; others, however, are totally lost, save 


* See antCj pp^ 44, 45. 
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and except isolated slokas, which are preserved as lectuee 
quotations in the writings of later authors. ' 

Regarding those that exist as separate books, the 
opinion of the Pundits is, that, with the exception of^j"}®,",""® 
Menu’s Code, none of the other Sinritis has come h^Yntes- 
down to us in its integrity or in a complete form : ‘ 

they have come down in a fragmentary form, tlie 
parts that now exist having been put together from 
scattered materials by some scholar, considerably 
after the time when the whole Code was first deli- 
vered, and when portions of it have been irretrievably 
lost. There is considerable truth in this assertion, 
because, as a matter of fact, we find numerous 
instances of dokas, quoted from particular Smritis, 
in works of admitted authority, which are not to be 
found in the copies of those Sinritis as tlicy exist 
now. One of two conclusions is inevitable from this 
.state of things : either the quotation is false, or the 
Smriti is fragmentary. In pjirticular instances it 
becomes very difficult to determine whether the 
quotation is wrong or tlie Smriti is defective. If the 
sloka, however, is quoted by more than one contempo- 
raneous author, which is wanting in the Smriti, in 
that case we might safely assert that the copy of the 
Smriti is fragmentary. Unless the (j^uotations are 
fi'om contemporaneous authors, tliis test would be 
wanting, because subsequent writers, often quoting 
from earlier authors, perpetuate the error, and do not 
by any means add to the authenticity of the original 
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lectube quotation. Manuscripts in India have been always 
— very rare. And the facilities of verifying quotations 
were always wanting ; the consequence is, that 
Avriters were obliged to accept quotations second- 
hand. Errors, if once committed, were thus often- 
times perpetuated, and very seldom refuted. 

3[t«rarJ^” From circumstanccs like these, literary forgeries 
irfridi^ became rather common in India, both of isolated 
passages and sometimes of whole books. The 
motives or inducements for such attempts were 
always great, because the subjects which were thus 
tampered with being either religion or law, exercised 
immense influence over the destinies of the people. 
A particular book is known to have existed, but no 
copy of it is found entire except occasionid quotations 
here and there. A clever scholar writes a book in an 
archaic style, and puts it forward before the world 
as the work of the ancient sage, which is supposed to 
have been lost, but which he has fortunately dis- 
covered under some peculiar circumstances. The 
Pimdits arc veiy credulous in these matters, the 
book is subjected to very ordinary criticism, and it 
stands the test. From that time the book is accepted 
as the production of the ancient sage whose name it 
bears. How many books in Sanscrit literature have 
this sort of pretended authorship it is impossible to 
say. In the case of isolated texts the facilities of 
forgery are greater stiU; the wliole book from which 
the quotation is supposed to be made is seldom 
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studied or even known, and tlie false quotation, is lkctcbb 
rarely detected. — 

In the case of Menu’s Code, which is supposed by 
the Pundits to have come down entire, it is only the Hu"is 
Code called Laghu Menu that exists in that shape. 

There were two or one of such codes which existed, 
but which have not come down to us entire. I refer 
to Vrihat Menu, or Vriddha Menu, slohas from wliich 
are frequently quoted in approved works of authority, 
hut the original Code, it is well known, is not in 
existence. ’ 

As regards the other Smritis which exist only in other 

^ ^ .... Sniritis 

isolated quotations, their condition is still more 

^ iiiftrc quo- 

unfortunate. They have no independent existence ; 
they live in a very doubtful form hi the writings of 
later authors. In the case of these Smritis facilities 
for forging texts were great, and it is impossible mnv 
to say whether a particular text ascribed to a parti- 
cular Rishi is the genuine production of that Rishi. 

This must, however, be said with reference to such 
quotations, that they have been quoted for so many 
centuries as the texts of particular Rishis that we 
cannot now with any show of reason object to their 
genuineness. They have obtained a sort of autho- 
rized and recognized existence ; they live as if petri- 
fied among living matter, not themselves lifeless, but 
have acquired a sort of derivative life from animated 
matter that surrounds them. It is not possible now 
for a scholar or pundit to forge a text and to pass it 
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distinction 
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turies. 


as text of some ancient Tiishi. He will at once 
be asked tbe question — ^wliere does he find it ? If the 
Sanhita is extant, he will have to point out its place 
there, or if the Sanhita is not extant, he will have to 
say by what authority or authorities has this text 
been before quoted ? If he cannot answer either of 
these questions, the text will not be accepted as 
genuine, and the forgery will be apparent. 


The DigeftU or Commentaries. 

No branch of Sanscrit literature has exercised a 
greater influence on Hindu la^v than the digests or the 
commentaries on the Smritis. These writings have 
been composed in historic times in diflerent parts of 
India, and their utmost limit may 1x3 Sfifely placed 
within one thousand years from the present times. 
Their autliority is various, an<l they are held absolutely 
binding in some cases, and in others they are merely 
treated as opinions of learned pundits or scholars. 

Tliey are usually commentaries on particular 
Smritis; they expound the text and amplify its 
narrow provisions very considerably by large addi- 
tions of relevant matter. Sometimes they take the 
shape of general digests on all topics of Achara, 
Vyavahara, and Prayaschitta. A commentary, as it 
purports to be, is a gloss on some particular Smriti: 
adopting that as its text, it explains and enlarges 
upon its positions. The Mitaeshara may be cited 
as an instance of a commentary, being one on the 
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Institutes of Yajnaw^alkya. A digest, on the other lectukk 
hand, does not adopt any particular text. It is a — 
general treatise on a particular subject or topic of 
Hindu law. As an instance of a digest may be cited 
the Dayabhaga of Jimutavahana and the Yyavahara 
Mayukha of Nilkantha. 

With these writings originate the five difterent 1710 ^ 
schools of Hindu law — ^the Gouiya, the Mithila, the 
Benares, the Maharashtra, and the Dravira schools. schSof 
The Smritis, or, as they are usually called, llishihakyani 
(the sayings of the sages), arc universally binding in 
every part of Hindoostan. The different commentators, 
however, expound the same text very differently, and 
according to this difference of interpretation arise 
the different doctrines of the several schools. One 
such commentary held in esteem in a particular part 
of the country becomes the authority for that school ; Their 

^ iriterpreta- 

its doctrines are followed there in total disregard of ‘I’® 
the doctrines contained in another commentary, which 
may be equally respected in another part of the country. 

To take one instance : the word pitarem in the uiuttni- 

turn. 

text of Yajnawalkya. “ The wife, daugliters also, 

&c.,” ha^ been variously interpreted. The Bengal 
schooP interprets it so as to make the father succeed 
before the mother. The interpretation by the Mitac- 
shara® places the mother before the father ; the Vi vada 


* Dayabhaga, Chap. XI, Sec. iii, para. 1. 
® Chap, II, Sec. iii, para. 2. 
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Another 
illustni- 
tion — the 
sistqr. 


Another 
il 111 stra- 
ti on — the 
widow. 


Chintamani,’ the recognised authority for the Mithila 
school, agrees with the Mitacshara. 

The Vyavahara Mayukha,* the recognized authority 
for the Mahrashtra school, agrees with the Bengal 
school in this respect. The Parasara Madhavya, a 
leading authority in the Dravira school, leaves the 
question undecided,® and the Smriti Chandrica, another 
authority for the South, agrees* with the Bengal 
school. 

Another instance is the case of the sister. According 
to all the authorities in the different schools, except 
the Maharashtra, the sutcr does not at all succeed. The 
Vyavahara Mayukha, however, makes the sister an 
leeirf and places her after the paternal grandmother. 
This is on tlie authority of two well-known texts : 
one of Menu, — “ To the nearest sapinda, male or female, 
&c.; ” and another of Vrihaspati, “ where many claim 
the inheritance of a childless man, &c.” Now both these 
texts are quoted by other commentators, and by none of 
them have they been interpreted in such a manner as 
to be authority for the sister’s title to succeed. 

The case of the widow is another instance in point. 
In the Bengal school she succeeds in ail cases; in the 
other schools she succeeds only when her husband was 
living, after partition, separate from his other co-par- 
ceners ; and instances of this kind may be multiplied. 

* P- ’ Buruell, p. 27, para 38. 

“ Chap. IV, Sec. viii, para. 14. * Chap. XI, Sec. iii, para. 9. 

* Chap. IV, Sec. viii, para. UJ. 
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Now this remarkable diversity in the interpre- Rectubk 
tation of the same texts is very singular ; the more — * 
so when it is remembered that all of them profess 
to proceed according to the same rules of interpre- 
tation, — viz., the Mimansa. I think this diversity 
is attributable to the influence of local customs or 
customary laws, which have sprung up in different 
parts of the country. A pundit or scholar, writing 
a treatise on a particular topic, interprets the texts 
according to locjil customs, and that which is in con- 
sonance with the altered social feelings, is accepted as 
the correct interpretation of the text. The local 
customs are respected ; no violence is done to the 
altered social feelings, and a sort of foregone conclu- 
sion is established on the authority of ancient texts. 

As these customs are various, and, according to the 
Smritis, they arc to be respected, the interpretations 
of the ancient texts may have silen tly taken their 
impression from these customary laAvs. 

These commentaries stand on a footing essentially T"® 
different from the Smritis themselves. These hitter 
are binding on all Hindus as being the sacred laiv , 
promulgated by the sages or Rishis ; the former, 
however, as being the interpretations of learned men 
only, are wanting in the binding character which the 
others possess. They are analogous to commentaries 
on modem statute law, the binding nature of which 
is never even asserted. Practically, however, these p™ctic«iiy 
commentaries have a very large influence, and con- 
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Lectuee Btitute the positive law of the Hindus. The Smiitis 
•— are generally admitted to contain the substance of 

positive ^ 

Hindus human duties ; they are brief, and are expressed in 
a language so ancient that, but for these continued 
scries of comnientaries, they would be unintelligible. 
Hence, these commentaries are considered as the 
authoritative exposition of the Smritis, and are 
accepted as sucli in the difterent parts of the country 
where each has a local application. Mr. Burnell, 
speaking of these commentaries, says; — “ There is not 
a particle of evidence to show tliat these works were 
ever evcai used by the Judges of ancient India as 
autlioritative guides ; they were, it is certain, consi- 
dered as merely speculative ti’eatises, and bore the 
same relation to the actual practice of the Courts as 
in Europe treatises on jurisprudence to the law 
which is actually administered.”^ Whatever may 
have been the case in ancient India, a term somewhat 
indefinite, this is certain that, from the time Avhen the 
several schools of law came into existence, these 
commentaries have been accepted as the - authori- 
tative expositions, and formed guides for the deter- 
mination of the duties of men in the territories 
where their doctrines prevailed. 

In ancient times in India printing was not knowm, 
“ard"g writing was not frequently practised even by 

Xr * those who knew how to write. They would rather 

fciovvly. 


* lutro., p. xiv. 
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preserve a new text or sloka in memory, rather than Lecture 
make a memorandum of it in writing ; the conse- — ‘ 
tpence was, that new doctrines in law and literature 
(mere secular learning) were published and dis- 
seminated rather slowly : a treatise on law which has 
been generally studied for a considerable length of 
time in a particular part of the country is seldom 
known in a neighbouring tract of the country. 

The religious doctrines, however, stand on a different 
footing ; they would be promulgated not by writings, 
but by itinerant preachers or missionaries, who 
would go about the country, and whose extra- 
ordiuary zeal and energy would contribute to the 
propagation of the new doctrines with remarkable 
rapidity. 

There are two modes by which mere secular learn- Two niodcfi 

of publica- 

ing would be published : By teaching and by public = 
recitation, or discussion on some festive occasion. 
According to the mstras, teaching is one of tlie r-y (oacu- 
six approved and honorable occupations for a Brah- 
min,* and until lately, perhaps, the only occupation By pubUc 

, ^ ^ ‘ recitation. 

of learned Brahmins in India. In proportion to the 
reputation “of a teacher will be the number of pu|)ils 
that will come from different parts of the country 
to receive mstructions from him in his Clmfmpatki..' 

* Menu, Chap. I, v. SS, aiul Chap. X, v. 7G. Narada, i». 110, v. 49, 

ChutuspatM means, literally, a place where four sorfcs of learning- are 
taught ; in other words, where the four Vedas are taught. vVo’W it moans 
a place where instruction is given by a Pundit to his pupils. 
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lectuee New doctrines, or ideas, that originate with the 
— teacher will be communicated to his pupils or dis- 
ciples in the course of his teacliing, before the teacher 
himself had thought fit to reduce his ideas in the form 
of a new treatise or book. The pupils, after finishing 
their education, will go and establish their own Chu- 
tuspathis in different parts of the country, where they 
will teach the new doctrines of their master ; and 
in this way these new doctrines will be propagated. 
The second mode of publication is by public recita- 
tion followed by a discussion, which is called vichara, 
in which tfic correctness of the doctrine is tested by 
scholars or pivndits assembled on the occasion. On 
festive occasions, p)undite, among others, are, as a rule, 
invited : the author of a new doctrine recites his 
production in the midst of that assembly, or sabha^ 
that forms the topic of discussion, and the assembled 
pimdits, who are usually the advocates of established 
doctrines, maintain their own view in this contro- 
versy, till it happens that the author of the neAv 
doctrine silences all opposition by his arguments, 
and his doctrines from that time obtain currency. 
In some cases the new doctrinaire is refuted. The 
conclusion, however, is not always so decisive ; 
but in either case it has the effect of giving the new 
doctrine publicity. I believe the doctrines of the 
Mitaeshara, which at one time were current in 
Bengal, were exploded from this country by the joint 
operation of the two methods that I have described, 
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wliich at the same time ga'^e currency to the doe - tube 
trines of the Dayabhaga. - ' 

Among these digests or commentaries, the Mitac- '^e Mitao- 
shara is pre-eminently entitled to the first place, 
both on account of its inherent merits as well as on 
account of the range of its authority. It professes to 
be a commentary on the Institutes of Yajnawalkya ; 
but really is a comprehensive digest on all the topics 
that are usually discussed under the three heads of 
Achara, Vyavahara, and Prayaschitta. Its author 
is A^ijnaneswara, or Vijnana Yogi. Mr. Colebrooke‘ 
is of opinion that he was an ascetic belonging to one 
of the orders of Sanyash said to have been founded 
by Sankara Acharya. The probable date of the 
work he assigns to be between 500 and 1,000 years 
ago. The authority of this work is extensive : at one 
time, it appears, it Avas the leading authority in 
every part of India, till the introduction of the works 
of later authors of local renown has considerably 
dis])laced its authority. It is still the paramount 
authority in all the schools of law except Bengal ; and 
in the Maharashtra country its authority is disputed 
by the writings of Nilkimtha Bhatta. Even in Bengal, 
where its authority is least respected, it is recognised 
as an authority in all matters in which it does not 
contradict the Dayabhaga. 

The Dharmaratna, a digest of law composed by The nimr- 

maratna. 


Preface to liis translation of thc^Mitacshara and Dayabhaga. xiii. 
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Lecture Jimutavaliana, is of paramount authority in Bengal.' 
— The whole of this work is not extant : only a portion 

The Daya- ^ y J L 

a' part which is Called the Dayabhaga, has come down 

“■ to us.® The Dayabhaga treats of inheritance and 
partition. Bengal was formed into a new school of 
law by following the doctrines contained in this book, 

The book ’vvliieh, in all disputed iioints, differs from the Mitac- 

wna pro- ' 11/ 

“ng'aher sliara. Nothing is known about Jimutavahana. Mr. 

iherMiuc- thiuks the name belongs to a prince of the 

house of Silara, under whose direction the book 
may have been compo.scd, and the authorship has 
accor<lingly been ascribed to him. The opinion of 
the I’uudits of Bengal is, however, different ; 
they think the real author bore that name ; that 
he was a celebrated lawyer of Bengal, who per- 
formed the functions of judge and law-adviser to 
one of the Hindu kings of Bengal. All this is mere 
conjecture. This, however, is certain that the book 
was promulgated a considerable time after the Mitac- 
shara was written. The • book is essentially a con- 
troversial one, engaged in refuting certain doctrines 
or opinions ; whose opinions they arc, the book no- 
where mentions ; but a perusal of the Mitaeshara 
will convince everyone that the Dayabhaga is 


^ Dayabbag-a, Chap. XV, para. 3. 

* It is remarkablo that a large portion of this digest should bo totally 
lost within the course of a very few centuries, showing how unsafe was 
the tradition of even written literature within recent times in India. 

® Preface to hia translation of the Dayabhaga and the Mitaeshara, 
X>. xiii. 
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controverting the doctrines of the Mitacshara. It is Ubctvrb 
clear, therefore, that the doctrines of the Mitacshara — 
were prevalent in Bengal at that time, and Jimuta- 
vahana was engaged in controverting those Avell-knowm 
doctrines. Remembering the slow mode in which 
doctrines were propagated in those times, it must 
have taken some considerable time before the doc- 
trines of the Mitacshara could have been so well es- 
tablished in Bengal. Jimutavahana has the credit, 
so far as Bengal is concerned, of refuting those 
doctrines, and displacing their authority by his OAvn. 

He has the rare merit of being the founder of that 
school, and in Bengal no other lawyer has ventured 
to dispute his authority with any degree of success. 

Both the Mitacshara and the Dayabhaga have been 
translated into English by Mr. Colebrooke. 


In the Mithila scliool the leading authority is the 
digest called Vivada Chintamani, by Vachaspati 
Misra, a native lawyer of Mithila. This work is in Mithila, 
founded on the eaxdier treatise of Chandeswara, called 


Vivada Ratnakara, which is much respected in the 
Mitliila country. The Vivada Chintamani treats of 
all the eighteen titles of law with brevity but clear- 
ness, and quotes nearly all the texts of the Smritis 
under their appropriate heads, followed by sliort but' 
relevant commentaries by the author himself. This 
work has been translated into English by Babu Pro- 
sonno Kumar Tagore. 

The authority that is most respected in the Maha- The vya- 

vahartt 
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Lectukb rashtra coantry (which includes the Bombay Presi- 
— dency) and probably next only to the Mitacshara, is 
iiie icmiiiis Nilkantha Bhatta. He is the author of Bhaswanta 

authority o 

Mahar.isii- Bhaskara, an encyclopajdic writing, divided into 
tra school, parts, or mayukhas, which mean the “ rays” 

of the sun ; and which embrace all the topics that 
are usually discussed under the three heads of Aelia- 
m, Vyamkara, and Prayaschitta. Nilkantha^ is said, 
by one of his descendants, who was living at Puna 
at the time when Mr. Borradaile wrote (1827), to have 
lived about 1600 A.D., and that his writings came into 
repute about 1700 A.I). He was a Maharashtra 
Brahmin, bora at Benares. The Bhagvanta Bhaskara 
W'as compiled by him in the court of Bhagvant Deva, 
king of Bhoreha, a small town situated at the con- 
fluence of the eJamna and the Chambal. The prince 
belonged to the Sungur dynasty of kings, and in 
return for the protection afforded to him by the 
prince, Nilkantha styled his work Bhagvanta Bhaskara, 
the sun composed by the permission of Bhagvanta 
Deva." The sixth chapter or division of this work 
is called the Vyavahara Mayukha, a treatise which 
bears upon law directly. Like other digests, it 
discusses the eighteen titles of law with clearness 
and with appropriate quotations from the Smritis. 
It generally follows the Mitacshara, but it is found 


* For an account of Nilkantha and his writings, see Stokes s Hindu Law 
Books, 13. 7. 

^ See Vyavahara Mayukha, conclusion. 
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sometimes to dispute the authoi'ity of Vijnaneswara ; Dectork 
and the reputation of the author in the Maharashtra — 
country is such, tliat in points where he differs from 
the Mitacshara his opinion is followed in preference 
to the Mitacshara. NUkantha enjoys in the Maha- 
rashtra country a reputation similar to that which 
Raghunandana enjoys in Bengal, and the encyclopae- 
dic work of the’ former, consisting of the twelve 
Mayukhas, embracing almost all tlve topics of the 
Dharmasastras, resembles the twenty-eight tahcas of 
the latter. 

In the southern or Dravira school, whicli embraces I’l'c I’ani- 

Ma- 

the territoi'ies under the Madras Government, two 
authorities enjoy almost equal reputation next after tillfulmih'g 
the Mitacshara. Tliey are the Madhavya, cominen- fn 

. Til'- * WOUtll. 

tary on the l^irasara Smriti and the Sinriti (Jhandrica. 

The former was composed by Madhavacharya, 
prime mmister of the King of Vijayanagor, a king- 
dom in the south of India. He flourished during 
the last half of the fourteentli century. His brother 
was the famous Say^anacharya, avIid is otherwise styled 
Vidyaranya Swami, and who is the author of the 
celebrated" commentaries on the Vhjdas, which are 
now-a-days usually referred to. The two brotliers 
were the authors of numerous works on philosophy, 
law, vedic ritual, astrology, and many other kindred 
subjects.* It is doubtful, however, whether all the 


liuruoil; Intro., p, x. 


9 
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Lectuee 

I. 


works popularly ascribed to the two brothers were 
actually composed by them ; and there is reason 
to believe that some of the works, written by other 
authors, were, fur the purpose of obtaining authority, 
hilsely ascribed to the two brothers, a practice rather 
common in India in former times. The commcn- 
taiy on the Parasara Smriti was commenced, says 
Mr. Burnell,* “after tlve commentaines on the Vedas. 
It is an immense work in three sections, and the 
part now translated (the Dayavibliaga) is a small 
]>ortion of the last section, which is rather an appen- 
dix, as the text of the l*arasara Smriti only extends 
to the end of the second section, leaving jurispradence 
unnoticed. Tlie first two sections are diffuse to 
a degree, and the writer seems to have tried rather 
to display his lc.a.rning than to illustrate the text 
before liim. The third section is much more con- 
cise, and has less original matter in it.” The author 
follows the Mitacsliara very closely, tliough the 
style is very concise, in imitation ratlier ofthe Suti’as. 
j\Ir. Burnell thinks the Dayavilihaga of the Madha- 
vya commentary “ is little more than an abridgment 
of the Mitacsliara, except in some of the last sec- 
tions.” ~ This work is also studied in the Maharashtra 
and in the Benares schools, and is tlierefore referred to 
as an authority of some conscipience. The Daya- 
vibhaga, or that portion of the work which relates 


' Intro., p. xii. 


Intro,, p. xii. 
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to inheritance, has heen translated into English by Llctuke 
M r. Burnell of the Madras Civil Service. — 

The Smriti Chandrica is generally followed as a riie Smriii 

. . OiiuiRlricu. 

work 01 great and almost paramount authority in 
the south of India. Its author, Devanda Bhatta, is 
also the author of the fatuous treatise on the law of 
adoption, called Dattaca Chandrica, whicli in matters 

‘I 

of adoption is exclusively followed in Bengal and in 
the Deccan. The author is supposed to have lived 
some time between the time of Vijnaneswara and 
that of Madliavachaiya ; and Mr. Burnell would 
place him a century and a half later than the Mitac;- 
shara.* The author follows to a great extent the 
doctrines of the Mitaeshara, and the book is remark- 
able for its good common sense and the soundness 
of its criticisms. 

These are the principal digests or commentaries 
which are accepted as authorities in the different 
schools. Besides the above there are otlier works of 
inferior .authority in all the schools ; and 1 shall here 
only mention tliose which are most fretpiently (pioted. 

In Bengal the commentaries on the Dayabhaga, (laier .-m- 

^ , Ilioritius o 

which .are' four in number, viz . — . eic liun-a 

f^chool. 

By Srinatha Acharya Ghudamaui, 

By Achyuta Chakravarti, 

By Maheswara, 

By Srikrishna Tarkalankara ; 


^ lutro., p. ix. 
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lectuke and — 

— Dayatatwa, by Raghunandana ; 

Dayakraraa Sangraba, by Srikrisbna Tarka- 
lankara ; 

Vivadaniava Setu ; 

Vivada Saramava, by Sarvaru Tribedi ; 

Vivada Bbanganiava, by Jagganatba Tarkpan- 
cbaiiana, — 

are authorities next iu importance to the Dayabhaga 
itself. 

!'.\o In the Mithila school, the following works are 
school. frerpiently quoted as next in authority to the Mitac- 
shara : — 

Vivada Ratnakara. 

Vivada Cliintamani. 

V yavahara Cliintamani . 

Dwaita I’arislshta. 

Vivada Chandra. 

Smriti Sara. 

Madana Parijata. 

Of the In the Benares school, ne.vt in authority to the 
school. Mitaeshara arc the following : — 

Viramitrodaya. Madliavya. 

Vivada Tandava. Nirnaya Sindhu. 

, In the Mai larashtra school, besides the Mitaeshara 

Mai) a rash- ^ 

till school. Vyavahara Mayukha, the following works arc 

also respected as authorities : — 

Nirnaya Sindhu. Smriti Kaustubha. 

Ilcmadri. Madhavya. 


Of tlic 

lh*nar<.'s 

school. 


Of (.he 
M ah a rash- 
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In the Southern school, besides the Mltacsliara, the Lkotcue 
following^ works are usually quoted as authorities : — 
Madhavya. Saraswati Vilasa. 

Smriti Chandrica. Varadarajya.* 

I omit to consider in this place as sources of law 
the writmgs of European scholars, such as those of the 
two Macnaghtens, of Strange, &c. Thougli valuable 
in themselves, but as they are mainly based upon 
the original authorities which I have mentioned, and 
upon reported cases, and being at liest mere compi- 
lations, they are not entitled to be classed with, or 
named as, sources of Hindu law. 

The subject that has exercised immense influence Thfijiuii- 

cial (iuL'i- 


on the development of Hindu law is the case-laiv of 
the country; and the chapter on the sources of Hindu 
law will be inc(.)mplete if I Avere not to dm-ote a 
portion of it to the consideration of this topic. Though 
in theory the decision.s of our Coin’ts are supposed to 
he based on the Hindu law m it h, yet, practically, 
as I shall show afterwards, the case-law has effected 
a considerable modification on the original stock of 
Hindu law — a change which, in some ca.ses, has had a 
beneficial effect, but in other cases its influence for 
good upon Hindu society has been very question- 
able. 

I have told you before; that Hindu law has remain- Limitations 
ed unaltered for many thousands of years. That propo.silioti 

that Hindu 


Inw bus ivj- 
luauifd 


Morh'v's lutro... p, ccKx.i. 
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LucTHttE proposition you must accept witli some limitations. 

— No system of rules for the government of a living 

UTJSllteRHl o o 

o.mmnijis society, and for the conduct of its members, can re- 
ef years. unchanged for a very long time. A society, 

however stationary in its character and traditions, 
must move, however slowly that motion may be 
effected ; and it is now an axiom in Sociology that 
all societies do move, and that no society is abm- 
hitely stationary. The difference between a society 
am/ pro-*"^ that is Stationary and a society that is proyreftsive is 
s/d/iies not tliat any society is absolutely stationary, but that 
gubt’ied. all societies move ; the one moving more slowly is 
called a stationary society, wliercas a society that 
moves more rapidly than another is called a progres- 
sive society. 

lod Jy "lu/ Tlio Hindu society is no exception to this universal 

Ihoibzit law of social movements. The Hindu society does 
change, and has changed ; of this there is abundant evi- 
dence. With the change in the society the laiv of thfit 
society must change ; the law must adapt itself to the al- 
The i.-nv tered social i ihenomena, and to the altered req uLrements 
society. In some societies the law is changed 
by express legislation, the sovereign exercising his 
legitimate function to make the law and the society 
L«w harmonious ; in other societies the law is chamred 

oljariffod ^ ~ 

fmerpre/a- *^’3^ indirect methods, by authentic interpretation and 
judge-made law, which latter, however, is only a 
made law. interpretation. The commentators, or J udges, 

pnrjxjrting to interpret the law, do oftentimes, in 
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mhutance modify that law ; though the form of the law Lecturk 
remains unaltered, a material change in the mb- — 
stance of it is effected, which the altered state of the 
society rendered imperatively necessaiy. If law and 
society are not kept in harmony, the necessary conse- 
quence is a social revolution followed by a political 
revolution, Avliich sweejis away in its fury the existing 
fabric of law, bringing in its train great deal of misery 
and suffering upon the whole eomrnunity. The 
Krench devolution of 1788 maybe quoted as a stand- 
ing evidence of this law. 

The Hindu law has been chariged by these indi- tih' H indu 

^ ItLw chaiig- 

rect methods, fry the intern relation of commentators !'y 
and Iry judicial intcrpi’ctation. 1 have pointed out 
to you tliat/ the law of tire commentators and of the 
digest-Avriters is not the law of the ancient llishis ; 
if it woTc so, how could there be a diveu’sity of opin- 
ion on important ]roints between the difh'.rent schools. 

The one law of the Smritis has been variously in- 
terpi-eted by tire commentators ; and these various 
interpretations cidled authentic interpretations Ikia'c 
l>een accejrted as law in different parts of India. 

I shall no^T try to explain to you the influence ofriif Uiudu 

law uhujig- 

the ‘'.V 

Judicinl 

existing Hindu hiAV. The Hnglish rulers, Avlien they 
assumed the reiiis of GoA^ernment in tin’s country, 
declared that they shall not alter the Hindu law, and 
that disputes irelating to “ inheritance, succession to 
lands, rents and gr>ods, and all matters of contract 


judicial decisions in modifying or developing 
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and dealing between party and party,” between Hui- 
duvS, shall be determined by the laws and usages of 
the Hindus.* The consequence of this declaration was 
to arrest the natural development of Hindu law by 
th6 aid of the writings of commentators. The Eng- 
lish Government accepted the existing Hindu law, 
and accepted also tlie theory that it is unchangeable ; 
eonsetpiently there was no inducement to pundits 
and native scliolars to write treatises on any of 
the branches of law. This will account for the fact 
that, since tlie advent of the British rule, excepting 
Jaggannatha’s Digest, which was written under the 
patronage of Government, no w^ork of any reputation 
or importance has been written in any part of India 
bearing upon any of the branches of law. Another 
reason which may, probably, be assigned for this fact, 
is the general decay of Sanscrit learning owing to the 
want of encouragement from tlie ruling power. 

The first and one of the most important illustra- 
tions of the develojnnent of Hindu law by judicial 
decisions is afforded by the law of wills and testa- 
ments. You may, probably, have heard it said, that 
the law of wills and testaments is unknown to the 
original Hindu law. That statement is strictly 
correct. Examine the authorities on Hindu law, 
and you will find that the power of a dying man to 
dispose of his property in any manner he thought 


Section 17. Declaratory Act of 1781; passed by rarliament. 
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proper is never recognised in any of the schools, xectuuk 
The Hindu law notion is, that property is for the — 
family, and hot for the individual. That property 
shall be preserved for the deceaaed ineinbers of the 
family, for the present members, and for iho. future 
members of that family. That the spiritual welfare 
of the deceased members, as well as of the present 
and future members, of the family depends upon 
the maintenance of certain religious ceremonies, for 
which the fiimily property must be preserved. If 
then this family property is alienated, how is the 
performance of these religious rites secured, on which 
the happiness of all the members so materially tiio aiicna- 
depends. Hence the power of one member of tlic 

^ properly 

family to alienate the fixmily property either during 
his lifetime or to take effect after his death, is, in uTmiu* 
Hindu law, so strenuously denied. Every member 
of the family has a sort of usufructuaiy right over 
the family property, a right of enjoyment of the 
profits, subject to the performance of certain duties. 

On his death the property shall go to the other mem- 
bers of the famdy, unalienated and inalienable. A 
sort of perpetuity in the family pro})erty was thus 
secured. 

This is the strict ancient doctrine, and we find itnowfar 

modified 

considerably modified by the author of the Mitac- 
shara, who admits the power of the owner to alienate 
property during his lifetime if he has no son, grand- 
son or great-grandson, living at the time of aliena- 

10 
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Lbctuiie tion. But his power of alienation is otherwise denied, 
— and his . testamentaiy power is never recognised. 

V The founder of the Bengal school, Jimutavahana, 
wept a step further. He admitted the power of 
the present holder of the property to make an un- 
equal distribution of the property among his sons. 
The law fa<ytum valef, was introduced ; and the right 
of the Bengal owner to alienate his property in any 
manner during his lifetime was deduced as a conse- 
(juence by tlic decisions of the Courts during tlic 
latter {)art of tlic eighteenth and the beginning of 
the nineteenth century ; though it must be here 
stated that there is no direct authority for such an 
unqualified proposition in the Dayabhaga itself. 

The testa- Xhc English lawyers Avho came to administer justice 

iDciirury . ^ 

Jin'oeiHiv counti’y ill the latter end of the eighteenth 

from cciitury, fouiid that, in the Dayabhaga, the son’s right 

vTfiwTf*" did not accrue till after the death of his father, and 

the hnv of 

the B(«i>gai that the father could alienate the property during 

KChooJ, 11./ o 

his lifetime. From this they thought tliat the Ben- 
gal father has, by the law, the power of making a 
testamentary disposition of his property, and accord- 
ingly, m the administration of justice, they came 
to recognise the power of making wills. In Cal- 
cutta, wills were for the first time made by the native 
inhabitants ; and they were upheld by the late Su- 
preme Court. The example was gradually followed 
in the rnofussil, and the Courts there also followed 
the decisions of the Supreme Court in this respect. 
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To an Englishman, and to an English lawyer, no- 
thing could he more natural than the right of mak- 
ing wills. He was accustomed to it in his own 
country, and all his social and political predilections 
tended in the same direction. To a Hindu of the 
eighteenth century, however, nothing could be more 
repugnant to his social instincts and to his religious 
education. That a man on his deathbed sliould 
have the power of giving away the whole flimily pro- 
perty to an absolute stranger, and thereby extinguish 
tlie fiimily worship and the observance of religious 
rites on which the spiritual w’^elfare of the family 
depends, is an idea totally abhoiTcnt to all Hindu 
feelings. Yet this is exactly the innovation which 
judicial decisions have engrafted on the original stock 
of Hindu law. 

Another instance I shall quote here. Suits by 
reversioners to set aside alienations by the Hindu 
widow, and similar suits to remove the widow from 
possession of her husband’s estate, are very common 
in our Courts. Now, it may be pointed out here, 
that there is no direc^ authority in the text-books 
to warrant suits of that description. But the .Judges 
administering the law found that tlie widoiv’s aliena- 
tions were voidable, and that they are bound to [)ro- 
tfict the contingent interest of the reversioners, 
k'rom considerations like these, they came to allow 
suits of tli^ description before pointed out. 

To take an instance from the Mitaeshara law. 


Lecture 

1 . 


ITic law of 
wills re- 
piijrnatit to 
ilio notions 
of a Uindu. 


-Another 

illii.stra- 

tion. 

Suits by 
reversion - 
er.s to set 
aside 
widow’.M 
alienations. 


An illus- 
tration 
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I. 

from tlie 
Mitucstmra. 

Power of 
the father 
to alienate 
family 
property. 


Denied in 
the Mitac- 
»haru. 

Recognised 
by the 
Privy 
Council. 


According to that authority, no member of the family 
can validly encumber the family property for his own 
necessities. The subordinate members of the family 
cannot do it on any account. The father, or head 
of 'the family, however, can encnmbcir the estate for 
the necessities of the family ; but for his own extra- 
vagance he would he personally liable, and not the 
family estate. Tliis is the correct law according to 
the Mitaeshara. The Privy Council,* however, has held 
that the interest of a co-sharer in the joint family 
property can he sold in execution of a decree ob- 
tained against him personally, and the purchaser in 
that sale can insist on being put in possession of 
the share of the family property by partition. 
This is the extent of the innovation that judicial 
decisions have brought aboiit. Tliis is a recog- 


nition of individual rights against corporate or 
joint rights. Whether this is beneficial or injurious 
to the interests of Hindu society, I do not pretend 
to determine. All I say is, that the law on this 
subject has been considerably modified by judicial 
decisions. 

Another 1 ake again the instance oi the joint Hindu family 
lion: The in Benflcal. The decisions of Courts on this head 

joint Hirulu ” 

have been marked by a uniform tendency to show a 
greater consideration for the rights of the earning meift- 
ber ; and for this purpose our J udges have created 


* Deendyal v. Jugdeep Narain, I L. 11,, 3 Calc., 198 ; sdb also I. L. R , 
i Calc., 809. 
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several presumptions. This desire on tlie part of Lkcture 
our Judges may be a thing just in itself ; it may be — 
in keeping with the progress of times and with the 
laws of society ; but it is a change nevertheless — 
change on the primitive doctrine of Hindu* law 
brought about by judicial legislation. Without mul- 
tiplying instances, 1 may say that, in almost every 
branch of Hindu law, the elfect of judicial decisions 
in changing the law is apparent. 

Another effect of tlie decisions of Courts on Hindu Deoisions 

of Courf.-iJ 

law has been, unfortunately, to create a certain 
amount of uncertainty and Avant of fixedness in that 
law. To take a particular in. stance. Whether the 
brother’s daughter’s son is an heir according to the 
Hengal school ? On the authority of Srikrishna Tarka- niustm- 
lankara, he was recognised as an heir. That was the 
state of the law before 18()4. In 1801 the Jlengal i'’'i,Vo'r' 
High Court, after an elaborate argument, he]d,‘ that lie 
cannot inherit, and that the passage in the Dayakrama 
Sangraha, on which his title to inherit is based, is an 
interpolation. Tlie law continued in that state till 
1870, when a Full Bench of the Bengal High Court,* 
deliberately sat to consider tlie correctness of the law 
laid doAvn in the case of 1864. ’J’he Judges who 
referred the question to the Full Bench were of opin- 
ion that the passage '* in the Dayakrama Sangraha is 


* (iobiud Hiircoktir t’. Womosh Cliuiuler Ttoy, W. ll., Sp. No., p. 17 (k 
’ Goorogobiud Shalia v. Auuud Lai UUo.sU, 13 W. U., 13, B. 

Chap. I, Sec. X, v. 2. 



78 


THE SOURCES OF HINDU LAW. 


LECTUttE not an interpolation. The Chief Justice (Sir Barnes 
— Peacock) was of the same opinion, for he held on 
the authority of the passages in the Dayakrama San- 
gfaha, that the father’s bi’other’s daughter’s son is an 
heir.' Justice Mitter, who delivered the judgment of 
the Full Bench, came to the same conclusion as to 
the point of law, witliout any reference however to 
the passages in the Dayakrama Sangraha. He held, 
that the father’s brother’s daughter’s son is an heir, 
because he is a sa/nnda according to the doctrine of 
Jimutavahana, and satisfies the crucial text of heir- 
ship proposed by that author. In the course of six 
years we have the law ditferently interpreted on three 
different occasions, and one might hope that the law 
is finally settled by this last decision of the Bengal 
High Court, and that tlie brotlier’s daughter’s son is 
not going to be disturbed again for |)urposcs of judi- 
cial interpretation. 


At itiicr Another case of uncertainty created by judicial 
of ncer- leQ'isiMtion I wi.ll cite here. Srikri.siiiia Tarkalankara's 

Illy “ 

jiiiiuia/’' Ihiyakrama Sangraha has been held by our Comts 
iicctMoiia. work of high authoiity for the doctrines of the 


Bengal school ; and according to this authority cases 
have lx;en decided in this country for nearly three 
(piartcrs of a century. On the authority of this book 
the brother’s daughter’s son, as the descendant of the 


father^ is entitled to succeed in j)refercnce to the des- 
cendants of the grandfather (e. g.), the grandfather’s 
great-grandson. The Bengal High Court has, how- 
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ever, held ' that the grandfiither’s great-f^andson sue- LKoriruB 
ceeds in preference to the brother’s daughter’s son. — 
The error in this decision I have tried to point out 
elsewhere. But apart from the error which may be 
said to involve a particular case only, the mischief 
committed by this decision is immense. It has the 
elfect of questioning the authority of the Dayakrama 
Sangraha, which, long before this, w^as considered 
as settled. It unsettles the whole list of heirs as 
given by Srikrishna. No one, after this, wdll feel 
confident in basing his conclusions upon the authori- 
ty of this book, seeing that it may be disregarded 
by our Courts, without the least ceremony. 

The value of having a standard work on a parti- 'pie vai«o 
cular branch of Law, which is accepted- as an autlior- 
ity on all hands, is immense. The country gains by 
it ; unnecessary litigation is at once put a stop to by 
an appeal to its authority. Every man, the litigant 
as well as the laAvyer, feels himself on firm ground 
when he can refer to this authority in support of his 
contention. The uncertainty of a system of law is 
its great reproach ; its certainty, on the other hand, is 
its chief fiierit ; nothing more tends to create uncer- 
tainty in law than by disregardingcurrent authorities, Misciiicrof 
and by deposing a standard authority from the high 
jiosition which it has justly attained. To make’*^’'’*' 
standard authorities the sport of chance, and subject 


* Gobindporsaud Talookdar v. Mohesh Chunder Snrmah, 23 W. R., 117. 
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Lkctpke to the caprice of Judges, whose knoAvledge of Hindu 
— law is derived from very slender, sometimes very 
doubtful, sources, is the just complaint of those who 
take an interest in the proper administration of Hindu 
law. 


riio aim- The difficulties, however, which the early English 
a<i.»n..ister- Judffes had to encounter in administering; the Hindu 

iug Hindu ^ ^ 

law must not be overlooked — flifficulties w’hich, con- 
sidering the circumstances, were almost insurmount- 
able. In the first place, the veiy name of the Hindu 
law was probably unknown to Englishmen before 
the middle of the eighteenth century, and it is only 
after the establishment of Courts in British India in 
the latter part of that centtny, tiiat the English 
♦Judges began first to direct their attention to that 
subject. Tliey found, however, that the law was writ- 
ten in a very ancient language, a knowledge of which 
could, with very great difficulty and application, 
* be acquired. They also found that there was an ex- 
treme disinclination on the part of the Brahmins, the 
accepted repositories of that law, to teach them this 
Vartiaiiv system of law. Attention was directed to transla- 
tian.faf tioiis as thc only mode of acquiring a knowledge of 
this law, and the eighteenth century closed with the 
English translations of only two Sanscrit law books. 
Five more treatises were translated in the course of 
the next twenty years; and the numerous other 
treatises bearing upon the same subject remained un- 
translated. With the incomplete materials thus avail- 



THE SOUnCES OF HJNDIT LAW. 


81 


able, which were however hardly used, the English Lecxube 
Judges went to w^ork ; and they Avere by law and — 
necessity compelled to avail themselves of the assist- 
ance of the Pundits attached to their Courts. The 
early Hindu law of our Courts was, therefore, the 
law as delivered by the Pundits ; and be it said to the 
credit of these much-abused officers, that they, with 
fcAV exceptions, interpreted the law according to their 
owm lights. 

Soinetime.Sk however, the Judges did not accept the somciimp.'i 
Pundit’s version of the law. That tlie hiAV had out- 

Judges, 

grown the authorities was recognised by the Piindits, 
and this fact tended to modify their opinions. The 
Judges, however, could not appreciate or recognize 
the fact ; the progress of Hindu society, and the con- 
sequent change of its laws by the introduction of 
customs, were ignored by them. The effect of this 
sort of administration of justice Avas to arrest .vatmai 

growili of 

the natural development of tlie law. Nothing was uiict- 
accepted by the J udges as an authority, but what 
Avas A^ery old ; and customs, Avhich had stood the test 
of scA^eral centuries, Avere totally disregarded. It 
must be sard to tlie credit of the Judges, that they 
accepted the fundamental maxim of Hindu laiv, and 
acted upon it. The mischief, Aihich was committed, 
was the want of appreciation that by thus crystallis- 
ing the laAv, they Averc checking its natural growth. 

Another defect of j udicial legislation Avas the in- .rudicisi 

complete materials on which the conclusions Avere <’f teo 

11 
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IHK SOIJKOKS OF HINDU LAW. 

often based. All the approved commentaries and 
dig'csts had not been, nor yet have they been, trans- 
lated. The Judges had not placed before them the 
latest views of the commentators or the digest- 
writers. In tlie cf)imtries governed by the Mitae- 
sliara the later authorities being unknown, the J udges 
accepted the views of the Mitacshara unmodified by 
the writings of later authorities. In Ilengal the 
authorities after the Dayabhaga being unknown were 
not rccogni/xid. The consequence is, that cases were 
really decided, thi'onghout India, almost on tlie 
authority of tliese two books ; and earlier decisions 
bemg Ibllowcd generally in later cases, a sort of 
consensus of judicial authorities Avas the resvdt. The 
difficulties began to be felt when later aiithoidties 
bega]A to b(; studied and placed before the Courts, 
ddie fl udges found that later writers liad considerably 
modifed the earlier autliorities of the Mitacshara and 
the Dayabhaga. If the later authorities arc followed, 
a long coui’se of decisions Avill have to be ovnnaded ; 
if they ai‘e disrcgardal, the changes in the Hindu 
law by its iiatural and recognized exponents will 
have to be ignored. In the present times, the Judges 
found themselves in this dilemma ; but their action 
has not been uniform. Sometimes they overruled the 
case-law, and sometimes they ignored the later autho- 
rities. A considerable uncertainty was the result. 
Professional men could not advise with any degree 
of cei’tainty whether the earlier case-law will be 
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followed or tlie authorities recently brought to LECTcnK 
light. 

Such is the {>resent condition of Hindu law. 
Questions frequently arise in our Courts on which ^ "Hindu 
“ much might be said on both sides,” and they are 
not finally settled until they come up before the 
Court of last resort. Even then the (piestion seems 
to be settled for the purposes of that case only ; for 
we not unfrcquently find the same question disposed 
of differently in another case which may arise a few 
years later. 

Tliis state of the law is very iniurious to the in- ininrious 

’’ to'UlB 

terests of the community at larm;. Feo|»le do not 
know w'hat their rights are until they havi; spent 
large sums of money in litigating the questions 
tlirough all the Courts ; a mode of solution of the 
difficulty which is to be very much dej»rec:ited. 

The remedy for this state of the law is very difii- itsrc.mcdy. 
cult to prescribe. Whetlier tlie law sliouhl lie allowed 
to settle itself in the w'ay in which it lias been doing, ny 

^ judicial 

by the action of the Courts in inter])reting thii ducisiouM, 
original authorities, Avitli the occasional introduction 
of foreign conceptions into the body of this huv, or or by oodi- 
whether the law should be settled by a Code, is a 
very difficult c|uestion to determine. Of course,, con- Consider- 

• able aid to 

t,be (lourtM 
by f runs la- 

translations of all or at least of most of the; princijial 
Higests or Commentaries, so that the rludgcs might 
have the whole law placed before them. Another 


siderable aid will be afforded to the Courts l^y the 
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Lbctuke important element which has been so often overlooked 
— by our Courts is the consideration of customs of the 
people in determining the law to be applicable to 
each case. Dry bones of ancient law, unless viewed 
in connection with the customs which have grown out 
of them, and, in some cases, have supplanted them, 
can never correctly represent the conditions or feel- 
ings of the people. 1 have already pointed out the 
great want in this direction, the total absence of any 
and the record or collection of these customs. Something 

collect lori " 

ofcusto.ua. (lone in tliis direction, to collect and generalise 

local as well as tribal or caste customs, to supplement 
the iv'i’itten law and to co-operate in the administra- 
uindii"'’^ tion of justice. Until this is done, and the chief 
ifkeiy 10*^ Digests are translated, I do not think it is possible 
prcseut"'*^ to codify the Hindu law wdth any degree of success. 
AVith the materials that are at present available, a 
code drawn up must be a very imperfect production. 
It will not give satisfaction to the various tribes of 
Hindus and semi-Hindus that dwell in different 
parts of Hindoottan. The law reform in the present 
times must, I venture to think, be confined to the 
translations of the Digests and to a complete and 
correct record of the customary laws throughout the 
country. 



LECTURE II. 

THE CONDITION OF WOMEN AND THE OBLIGATIONB OF 

WIDOWS. 



Condition of women in ancient India — Females mu.st be treated with 
coTisideratioTi ai.nl rcsiicot — Their persons adorned — Undue liberty 
not to be given to females — Tliey must be always dependent — II ouko- 
hold managinnent their chief duty — They must be devoted to their 
husbands — Vices of women described — The strict life of a Hindu 
widow described — Her obligatit>n to burn — Called ttahaviaraiut — Who 
are exempted from it — Abolition of tho practice of sati — By lleg'. 

XVII of 1829 — Reasons for its abolition — Practice rcndero<l penal — 

The pracjtice still prvjvaleiit in tho Native States — The aiitiquity of 
tins custom admitted — According to ColebnK)ke it is loijoined in tho 
Rig Veda — Professor Wilson denies its Vedie origin — Te.xtof the Rig 
Veda as read by Wilson — The Custom known in Vedie times — Ilaghu- 
naudana’s discu.ssion on the subject — Authorities quoted by liini-— 

His conclusion— The two readings of the text of the Rig Veda — 

Raja Radhakaut’s int(;rpretation of the Sth hymn — Itaja Radha- 
kaut’s opinion that the rite is enjoined in the Vedas — Text of Black 
Yajusli q\ioted as authority — Its authenticity doubted by Wilson — 
Jirahmacharya next alternative for a widow — Hrahmacharyd des- 
eribed— The practice of Niyoga, or appointment to raise issue — 
Reprobated by Menu — Yam a on tbe same subject — Conflict of opinion 
among tlfo Rishis on this subject — Practice authorized by Narada — 

By Yama — By Yajiiawalkya — Condemned by Menu — Attempts to 
reconcile these conflicting texts — Reconciliation by Vrihasj>ati — Ac- 
cepted as authority for the prohibition in the present age — Text of 
Menu condemning the practice considered an interpolation — No 
authority for this opinion — Ascetic life of a widow, matter of reli- 
gious observance, not of legal obligation. 

Kukopean scholars are apt to describe the condi- 

^ tieii of 

tion of women in ancient India as something very 

India, 
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Lecitube abject. This description is not exactly accurate, as 
— the authorities to which we have access give us a 
different picture. No doubt, the materials are some- 
what meagre ; still, with the help of those that we 
possess, we have a rather fair picture of their condi- 
tion. 


Females 
must be 
treated 
with eoii- 
sidei’iition 
and res- 
pect. 


In the Sha.^ter.H we find I'epeated injunctions to 
treat the femahjs with the utmost consideration, and 
punishment is enjoined as the share of those who 
treat them witli neglect or (umelty. “ Married 
women must be honored and adorned by their fathers 
and bretiu'en ; by their huslainds and l)y the bi'ethren 
of their luisbands if they seek abimdant prosperity.” ' 

“ Where females are lionored tliere the deities are 
])leased ; but where they are dishonored, there all 
religious acts become fruitless.”® “Where female 
relations are made miserable, tlie family of him who 
makes them so, very soon i>erishes ; but 'where they ^ 
are not unhapi)y, the family always increases.”® “ On 
whatever houses the wu)meu of a family, not being 
duly honored, pronounce an imprecation, those 
houses, with all that belong to them, utterly perish 
as if destroyed by a sacrifice for the death of an 
enemy.” * “ Let those w'omen, therefore, be continually 
supplied with ornaments, apparel, and food at festivals 
and at jubilees by men desirous of Avealth.”® “In 


* (Viiap. Ill, V. 55. ^ Menu, Cliap. Ill, v. 57. 

' Mcuu. Chap. Ill, V. 56. ^ Menu, Chap. Ill, v. 5«. 

■’ Monu. Chap. Ill, v. OW. 
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whatever family the husband is contented with his 
wife, and the wife with her husband, in that house 
will fortune be assuredly permanent.” ^ 

The aiTcient legislator was not regardless of the 
personal ap|)carance of women ; for lie ordains, 
‘‘ certainly, if the wife be not clega,ntly attired, she 
will not exhilarate her liusband ; and if her lord 
want hilarity, offsjiring will not be produced.” ® 
Again, “ a ivife being gaily adorned, lier whole house 
is embellished ; but if she be destitute of ornament, 
all will be deprived of decoration.” ’ 

The s[)irit of the Hindu law and customs is not to 
give undue liberty to women, whatever be their age 
or condition in life ; an<l this traditional morality so 
often inculcated in the Slut-'ihters is still the abiding 
rule ffoveruing the conduct and behaviour of femides 
throughout Hindoostan. No doubt, these rules are 
somewhat repugnant to tlie advanced notions of the 
western nations on the subject of female rights, but 
the Hindus are instructed from the earliest, almost 
pre-historic, times in a system of rules entiridy 
different. We find Menu ordaining that “ by a girl 
or by a young woman, or by a woman advamaid in 
years, nothing must be done even in her own dwell- 
ing-place, according to her mere pleasure.”* “In 
childhood must a female be dependent on her father ; 
in youth, on her husband ; her lord being dead, on 


Lkotukb 

II. 


Their 

persons 

adorned. 


rTnduo 
liberty not; 
to he ^ivciu 
to females. 


Tlicy must 
l.»o always 
dependeiit. 


^ Menu, Chap. Ill, v. tJQ. 
^ Menu, Chap. Ill, v. Gl. 


'* Menu, Chap. Ill, v. G2. 
^ l.lhap. V, V. 117, 
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Lbctuke her sons ; if she have no sons, on the near kinsmen 
— of lier husband ; if he left no kinsmen, on those of 
her father ; if she have no paternal kinsmen, on the 
sovereign ; a woman must never seek independ- 
ence.’'’ * “ Never let her wish to separate herself 

from her father, her husband, or her sons : for, by a 
separation from them, slie exposes both families to 
contempt.”® And in another place, tlie same authority 
has ordained thus : “ Day aiid niglit must ivoracn be 
held by their protectors in a state of dependence : 
but in lawful and innocent recreations, though rather 
addicted to them, they may be left at their own dis- 
posal.”’ “ Their fathers protect them in childhood ; 
their liusbands protect them in youth ; their sons 
protect them in age ; a woman is never fit for in- 
dependence.”* “Women must, above all, be res- 
trained from the smallest illieit gratification ; for 
not being thus restrained, they bring soitoav on both 
families.”® “Let husbands consider this as the 
supreme law ordained for all classes ; and let them, 
how Aveak soever, diligently keep their wives under ' 
lawful restrictions.”*' “For he who preserves his 
wife from vice, preserves his offspring from suspicions 
of bastardy, his ancient usages from neglect, his 
family from disgrace, himself from anguish, and his 
duty from violation.”^ “ By confinement at home, 

* Chap. V. V. J48. » Chap. V, v. Hi). » Chap. IX, v. 2. 

^ Chap. IX, V. 3. ® Chap. IX, v. 5. Chap. IX, v. 6. 

’ Chop. IX, V. 7. 
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even under affectionate and observant guardians, iljey 
are not secure : but those women arc truly secure — 
who are guarded by their own good inclinations.” * 

Her chief duty consists in the management of 
household affairs. “ She must always live with a ‘luj'y, 
cheerful temper, with good management in the 
affairs of the house, with great care of the household 
furniture, and with a frugal hand in all her ex- 
penses.” ® Again : “ Ijet the husband keep his wife 
employed in the collection jmd expenditure of wealth, 
in purification and female duty, in tlie preparation of 
daily food, and the superintendence of household 
utensils.” ’ “ The production of children, the nurture 

of them when produced, and tlie daily superin- 
tendence of domestic affairs, — arc peculiar to the 
wife.”^ “From the wife alone proceed offspring, good 
household management, most exquisite caresses, and 
that heavenly beatitude which she obtains for the 


manes of ancestors and for the husband himself.”® 

Ihit that for which a woman lives, her mission in They must. 

^ be devoted 

this world, and the cause of her multi hereafter, is }^J,^bauds. 
devotion to her husband. “ Him to whom her 
father has given her, or her brother with the paternal 
assent, let her obsequiously honor while he lives ; 
and, wdien he dies, let her never neglect liim.”® 

“ When the husband has performed the nuptial rites 
^vith the texts of the Vedas, he gives bliss conti- 


* Chap. V, V. 150. Chap. IX, v. li. 

CUap. IX, V. 28. Chap. V, v. 151. 

12 


^ Chap. IX, V. 12. 
* Chap. IX, V. 27. 
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Lkctoeb Dually to his wife here below, both in season and out 
• — of season, and he will give her happiness in the 

next world.”* “ To a wife her husband is like a 
god^. Though inobservant of approved usages, or 
enamoured of another woman, or devoid of good 
(jualities, yet a husband must constantly be I’evered as 
a god by a virtuous wife.”* “ No sacrifice is allow- 
ed to women ajjart from their husbands ; no religious 
rite, no fasting ; as fiir only as a wife honors her 
lord, so fixr she is exalted in heaven.”* “ A faithful 
wife who wishes to attain in heaven the mansion of 
her husband, must do nothing unkind to him, be he 
living or dead.”* “ She who deserts not her 
lord, but keeps in subjection to him her heart, 
her speech, and her body, shall attain his mansion 
in heaven, and by the virtuous in this world be 
called Sadliwi, or good and faithful ; ” * and punish- 
ment here and hereafter is declared to be the lot of 
those Avomen Avho slight their husbands. “ But 
a wife, by disloyalty to her husband, shall incur 
disgrace in this life, and be born in the next from the 
AVomb of a jackal, or be tormented AAoth horrible dis- 
eases that punish vice.”® 

Vices of There is another side of this picture which des- 

'women 

lieacribod. cribcs the Auccs of Avomen, and which they are enjoin- 
ed to avoid. “ Drinking spirituoxis liquor, associating 
with evil persons, absence from her husband, rambling 

' Chap. V, V. liiH. * Chap. V, v. ITO. • Chap. V, v. Ifio. 

* Chap. V, V. 156. * Chap. IX, v. 26. « Chap. IX, v. 30. 
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abroad, unseasonable sleep, and dwelling in the house Lectuee 
of another, — are six faults which bring infamy on a — 
married woman,” * It is impossible to say whether 
these are not some of the vices that were rather 
common among the women of the time, and which 
the great legislator was so anxious to check, and he 
has, accordingly, stigmatised such conduct in very 
strong language. “ Such women examine not beauty, 
nor pay attention to age ; whether their lover be 
handsome or ugly, they think it is enough that he is a 
man, and pursue their pleasures,” ® “ Through tlieir 

passion for men, their mutable temper, tlieir want of 
settled affection, and their perverse nature (let them 
be guarded in this world ever so well), they soon be- 
come alienated from their husbands.”^ “ Yet, should 
their husbands be diligently careful in guarding 
them ; though they well know the disposition with 
which the lord of creation formed them.”* “ Menu 
allotted to such women a love of their bed, of their 
seat and of ornament, impure ajipctites, wrath, weak 
flexibility, desire of mischief, and bad conduct,”® 

The above observations apply to the condition of tho strict 
females ffenerally and to married women in particular, iiimt./ 

m , ^ . widow 

the Hindu widow, however, was subjected to a more described, 
strict and severe discipline. On the death of her 
husband, her obligation was to ascend the funeral pile 

* Chap. IX, V. 13. ’ Chap. IX, v. 14. * Chap. IX, v. 15. 

* Chap. IX, V. 10. ® Chap. IX, v. 17. 
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CONDITION OF WOMEN, AND 

of her husband, and there to burn herself to death : 
fo7’, l>y such an act, she would be exaltexl to heaven ; 
this will secure her residence in another world in a 
region of joy for thirty-five millions of years, and 
shall expiate the sins of her husband’s family, which 
have accrued during three generations. She will also 
have the great merit of removing her husband from 
a region of torment; and expiate all his sins, although 
they may be of the most heinous description. If the 
nfidovv declined to burn herself, she is subject to be 
born again in this world in the body of some female 
animal, and this penalty will attacli to her in all 
successive transmigrations.* 

This pmctice was called sahamarana, which means 
literally dying rcith the husband. This was possible 
when the husband died where tlie wife was living, and 
slie could, therefore, be burned with the dead body of 
her husband. If he, however, died in anotlier part of 
the country, imd there his cremation took place, and 
the information of his death was brought to his 
widow living at his home or elsewhere, in such a 
case mhamarana was not possible, and anwnarana 
was prescribed, which meant dying after her husband 
on a subsequent day. The merits of this were equal 
to mhamarana, and the obligation is the same.® 
The faithful wife in this case is to enter the fire. 


* Angiras, quoted in the Digest, Bk. IV, Chap. Ill, Sec. I, v. cxxiii, 
® Vyasa quoted in the Digest, Bk. IV, Chap. Ill, Sec. I, v. exxv. 
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placing the sandals, or something belonging to her 
husband, on her breastd 

This obligation to burn was enjoined upon every 
female except mothers of infant children, pregnant 
women, young girls, and women who are actuUUy 
unclean after childbirth or from other cause.® Tins 
exception was admitted in consideration of other 
lives being at stake, or the extreme youth of the per- 
son who is to suffer, for, among the commentators, 
Ilagliunandana'' in particular observes : — Tliat, if the 
infant can be nurtured by any other penson, then the 
mother is entitled to fiillow her deceased husband. 
It was further held, that all tlie wives of a man aie 
entitled to die with or after him ; and tlie cremation 
of the husband may be po.stponed by one day (a 
serious departure from the strict injunction on the 
subject) to allow the absent w^ife to come and die 
W'ith her liusband ;■* and facilities ivere so far afforded 
for the purpose, tliat if, on account of any uncleanness, 
a woman is prcve.nted from dying with, her husband, 
she will be entitled to all tlie benefit of mluuiuirana, 
if she folloAved her husband within one month afti'.r 
tl* impurity had ceased." 

This practice of what is popularly called hecomituf 
mti, Avas observed in British India witliin recent 

* Brahma Paran, quoted iu the Digest, Bk. IV, Chap, ill, See. I, 

V. CXKVi. 

* Vrihati Nararliya Purau, il/ldj v. cxxvii. 

* Quoted in the Digest under v. cxxviii. 

* Vyasa, ibid, y. cxxxi. ^ Commentary on v, cxxviii. 
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lECTUBE times, when it was abolished during the government 
— of Lord William Bentinck by legislative enactment, 
and the observance of it was declared penal within 
liritish territories. 

xvii*of Statute by which the practice of sati w^as 

declared penal is Beg. XVII of 1829. The preamble 
of this Regulation, which embodies the reasons, which 
induced, as well as justified, the Government in 
abolishing this ancient practice, stated as follows : — 

i^traS- ' “ Tlie practice of sati, or of burning or burying 

alive the widows of Hindus, is revolting to the feel- 
ings of human nature ; it is nowlierc enjoined by the 
religion of tluj Hindus as an imperative duty ; on the 
contrary, a life of purity and retirement on the part 
of the widow is more especially and preferably incul- 
cated, and by a vast majority of that people through- 
out India the practice is not kept up, nor observed. 
In some extensive districts it does not exist. In 
those in which it has been most frequent, it is noto- 
rious that, in many instances, acts of atrocity have 
been perpetrated, which have been shocking to the 
Hindus themselves and in their eyes unlawful and 
wicked. The measures hitherto adopted to discojfr- 
age and prevent such acts have failed of success, and 
the Governor- General in Council is deeply impressed 
with the conviction that the abuses in question can- 
not be effectually put an end to without abolishing 
the practice altogether. Actuated by these consi- 
derations, the Goveror-General in Council — without 
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intending to depart from one of the first and most I'Ectukk 
mportant principles of the system of British Go- — 
vernment in India, that all classes of the people be 
secure in the observance of their religious usages, 
so long as that system can be adhered to Avith’out 
violation of the paramount dictates of justice and 
humanity — has deemed it right to establish the fol- 
lowing rules, which are hereby enacted to be in force 
from the time of their promulgation throughout the 
territories immediately subject to the Presidency of 
Fort William.” 

This Statute, therefore, rendered the practice of Pr.-iciice 

midored 

mti, or of burning or burying alive the widows of 
Hindus, illegal and punishable by the criminal 
courts,' and every person aiding and abetting the 
same was declared liable to punishment. 

It was further ordained,^ that all zemindars, talook- 
dars, and other proprietors of land are responsible 
for the immediate communication to the officers of 
the nearest police stations of any intended case of mii, 
and in case of neglect they were declared liable to a 
tine. 

You will see from the Regulations that the prac- 
tice of burying alive the widows of Hindus is men- 
tioned in it : which also was suppressed by the 
Statute. 1 am not aware in what part of India 
this custom of burying alive the widows of Hindus 


* Sec. II. 


“ Sec. in. 
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was, prevalent. The explicitly mention, the 

case of bui-ning only, and not of burying, though by 
the generic expression mhamarana, or dying with 
the husband, any other mode of death than by burning 
may be inferred. I believe, by the evidences before 
the Government in 1829, the practice of burying was 
also found to be locally pi’evalent as a custom in 
certain parts of the country, or among certain castes 
or tribes of Hindus ; and hence the legislature 
thought it necessary to declare that practice also 
as penal. 

After its abolition in British Tn.dia, the custom was 
still ob.served in the Native States. When Maha- 
rajah Runjeet Sing died in 1839, some of his wives 
bc'-came sati d fotd recently, when Maharajah Jung 
Bahadur of Nepal died, his Avidow became satL 

T’hc antiquity of tliis custom is beyond question. 
I’rofessor Wilson says, tliat “ it is of long standing 
is not to be disputed ; ” and the Pundits of this 
country maintain that it was observed in Vedic times, 
and has a direct Vedic origin. The question excited 
a good deal of political as well as literary and anti- 
quarian discussion, at the time when the Indian 
Government suppressed it by legislative enactment. 

Mr. Colebrooke, in his Essay® upon the “Duties 
of a sati, or faithful widow,” was of opinion, that the 
custom was enjoined by a text of the Rig Veda, 

^ Up the Couutry, by E. Eden, Vol. II, pp. l.-hS, ; see Cunningham’s 
History of the Bikhs, p. 230, note, • Asiatic Researches, Yol. IV, p. 213. 
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of which he gave the following translation : — “ Om : Lectcrb 

Let these women not to be widowed, good wives — 

adorned with collyrium, holding clarified butter, 

consign themselves to the fire. Immortal, not child- 

» 

less, nor husbandless, excellent ; let them pass into 
fire whose original element is water." 

The discussion was resumed by Professor Wilson Professor 
in 1864 in his paper “On the supposed Yaidicypjjj-f'f^ 
authority for the Burning of Hindu Widows," which 
was printed in the 16th Volume of the Journal of the 
Royal Asiatic Society ; and he maintained, “ that 
the text of the Rig Veda, cited as authority for the 
burning of widows, enjoins the very contrary, and 
directs them to remain in the world." Professor 
Wilson has given a literal translation of the whole 
siikta, or hymn, in which this passage occurs.* The 

* The following is the translation of the hymn by Professor Wilson : — 

1. Depart, Mrityu, by a different x>ath, by that which is thine own, 
different from the path of the Gods. I speak to theo who hast eyes, 
who hast ears. Inj ure not our female progeny, harm not our male. 

2. Ye who approach the path of death, but arc possessed of prolonged 
existence, ye who arc entitled to reverence, prosperous with offspring 
and wealth, may ye be pure and sanctified. 

8. May those who are living be kept distinct from the dead ; may the 
offering we present this day to the gods be propitious. Let us go with 
our faces to tfie east, to dance and be merry ; for we are in the enjoy- 
ment of prolonged life. 

4. I place this circle [of stones] for the living, on this account, that 
no other may go beyond it. May they live a hundred years ; keeping 
death at a distance by this heap. 

f>. As days follow days in succession, and seasons are siicccfided by 
seasons, as one man follows another, so, Dhatri, do fcliou iirolong the 
lives of these [my kinsmen]. 

0. Reaching to old age with still-ascending life, and following active 
in succession as many as may be, may Twashtri, being propitiated, grant 
you prolonged life. 


13 
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lkctueb verse of which Mr, Colebrooke has given the trans- 

IL ... 

— lation is thus reudered by Mr. Wilson ; it is the 
seventh verse in that hymn : — “ May these women 
Texf of the are not wddoAvs, who have good husbands, who 
are mothers, enter with unguents and clarified butter, 
without tears, without sorrow : let them first go up 
into the dwelling.” Eighth vei’se: — “ Rise up, woman, 
come to the world of living beings ; thou sleepest 
nigh unto the lifeless, come ; thou hast been asso- 
ciated with maternity through the husband by whom 
thy hand was formerly taken.” 

The learned Professor points out the difference 
between the text translated by him and tliat trans- 


7. May these women, who are not widows, who have {^ood husbands, 
who are mothers, enter with uapfuents and clarihed butter : without 
tears, witliout sorrow, let them first go up into tlio dwelling. 

8. Rise up, woman, come to the world of living beings, thou sleepest 
nigh unto the lifeless. Come ; thou hast been assocI:it(3d with inatoruity 
through the husband by whom thy hand was formerly taken. 

9. Taking his bow from the hand of the dead, that it may bo to us for 
help, for strength, for fame, [f say] here verily art thou, and here are 
we : aecompaniod by our valiant descendants, may we overcome all 
arrogant adversaries. 

10. Go to the mother earth, this wide-spread Idossed earth ; to the 
liberal man she is a maiden soft as wool ; mfiy she protect thee from the 
proximity of the evil being. 

11. Lie up [lightly] earth, oppress him not, be bounteous to bi7u, treat 
him kindly, cover him, earth, as a mother covers an infant with the 
skirts of her garment. 

12. May earth lying lightly up, stay well ; may thousands of particles 
[of soil] rest upon it ; may these abodes be ever sprinkled with clarified 
butter, and may they, day by day, be to him an asylum. 

13. I heap up the earth above thee, and placing this clod of clay, may 
I not hurt thee ; may the Manes protect this thy monument, and Yama 
ever grant thee here an abode. 

14. New days sustain me, as the feather upholds the shaft, but I res- 
train my voice now grown old, as the reins hold in a horse. 
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lated by Mr. Colebrooke. His reading of the most Luctcbe 
important part is arokantu yonim agre, literally “ let — 
them go up into the dwelling first ; ” and Mr. Cole- 
brooke's reading is arokantu yonim agneh, “ let tliem go 
up to the place of the fire and lie is of opinion 
that his reading is the correct one, “ not only by 
the concurrence of the manuscripts, but also by the 
explanation given by the commentator Sayanacharya, 
who explains it sarvesham prathamato grikam aga- 
chchha7ita, ‘ let them come home first of all,’ the 
phrase having reference, therefore, to some procession, 
one possibly accompanying the corpse and having 
nothing whatever to do with consigning themselves 
to the fire.” 


Mr. Colebrooke obtained his reading from llagliu- 
nandana as the text is given by him in his Suddhi- 
tattwa. 


The (juGstion ultimately settles itself into one of 
disputed readings ; and the question is one of con- 
siderable dilficulty, whether the reading as given 
by Ib'ofessor Wilson is the correct one. 

Wlietluir that passage contains any inpw,ctioi%<i for Tlie CMIst.OJll 
the Avidow4.o burn, may be doubtful: but it is almost vwiic 

tiiiies. 

certain that the practice was hiown in Vedic times. 


The subject of saltamarana is discussed by naRiiu- 
liagliunandana in his Suddhitattwa. It forms the first 
chapter ot that treatise ; all the provisions of law 


' iSeo po.'iL p. 101. 
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bearing upon that topic are collected there, and the 
disputed points are discussed with the author’s cha- 
racteristic ability, clearness, and research. The chapter 
opens with a discussion as to whether salmmarana is 
lawful. For this purpose the author first quotes a 
text' of Angira, which has been quoted before : — 

“ That woman who, on the death of her linsband, ascends the 
same burning pile with him, is exalted to hcaren as equal in 
virtue to Arundhati,” &c. &c. 

Then the foUowmg passage® from the Mahabharata 
is quoted : — 

“ Those who have slighted their former lord, through an evil 
disposition, or have remained at all times averse from their hus- 
bands, if they follow their lords at the proper time in snch a 
mode, are all jjurified from lust, wrath, fear, and avarice.” 

Then the well-known passage’ from the Brahma 
Purana is quoted : — 

“If her lord die in another country, let the faithful wife place 
his sandals on her breast and, pure, enter the fire.” 


' Wfic ^TT ^ i 

N» 

&c., &c., &c. 

s 2rr 'rfa* i 

CS. 

e Cv 

&C., &C., &C. 

See ante, p, 112-93. 
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And the subject is hei’e concluded by a reference LECTunB 
to the famous passage from the Rig Veda, which is — 
in fact a sahatmrana mantra. 

&c. 

On these authorities Raghunandana comes to the HUconciu- 
conclusion, “ that the wives of Brahmins and of 
others desirous of enjoying the rewards of their own 
acts, and of their husband’s acts, are entitled to 
sahamarana and anurnarana, except women who are 
pregnant and those who have infant children.” 

The famous passage in the Rig Veda on whicli the 'i'Iiaiwo 

reiuliiigH 

ivhole discussion turns is (luoted by Raghunandana 

^ ^ of t.lio liis:; 

as follows : — 

This text was accepted by Mr. Colebrooke' as 
correct. 

Professor Wilson’s reading of this text is as 
follows : — 

’iiti tfirsr^r: yfttiwr i 

s> 

On the* material part the difference between the 
two readings is, as has been pointed out by J^rofessor 
WUson, If Raghunandana’s I’cading is incorrect, an 
assertion regarding Avhich there are doubts, it is diffi- 
cult to say where he could have got this false reading, 


Asiatic llesearches, Vol. IV, 
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lectpub and how it is that Professor Wilson succeeded in 
— obtaining the correct reading of the text. Be it 
observed here, tliat llaghunandana’s reading had 
passed unchallengoid for nearly three centuries. 

The passage from the Brahma Purana is also 
quoted by Jaggannatha,* where he discusses the 
question, whether a widow by burning herself incurs 
the sin of suicide ; and comes to the conclusion that 
she docs not. Besides, if, as tlie learned Professor 
says, the text of the Rig Veda, instead of being “ an 
authority for the burning of widows, enjoins the very 
contrary,” — i. e., contains a prolubitiou against the 
j)ractice, it is clear that the custom must have been 
known or obrnwed at tlie time before it can be prohi- 
bited; and he was himself very much pressed by 
this argument, and tried to get over it by saying that 
“ the prohibition v'hirh wendd implij the e^u^tenee of the 
rite is matter of inference oidy; tlie direction that 
the widow is to be led away from the proximity of 
her deceased husband, does not necessarily imply 
that she Avas to depart from his funeral pile, and 
thei'e is no term in the text that indicates such a 
position.”® 

Eiija i!a- Purthcr, the eighth verse of the hymn quoted above, 

dliakaiii’s 

i.irfri.nm- translated by I’rofcssor \Vilson, refers, as it has 

8i,ii iiymii. observed by Raja Radhakant Deb, to the 

address by the relatives to the widow lying on the 


Dig’cst, Bk. IV, Chaji. Ill, Sec. I, v. exxvi. 
The italicd are given by inc» • 
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funeral pile of her husband.” The Raja observes: 
“ The Sutrakaras upon the Vaidic authorities direct 
that the widow, as well as the sacrificial utensils of 
the deceased Brahmin, should be placed upon his 
funeral pile; but as the widow has a will of her own, 
she cannot be disposed of like the inert utensils. 
The Rig Veda, therafore, gives her the option of sacri- 
ficing herself or not according as she may or may 
not have her courage screwed up to the sticking 
place. When the mti lies on the funeral pile, it is pre- 
sumed she is inclined to immolate herself ; and the 
eisrhth verse is addressed to her, as the author of tlie 

sahamarana hidhi explains, only to test her resolu- 

♦ 

tion, and to induce her to retire if she he not suffi- 
ciently firm in her purpose. Tlie necessity of giving 
her this option, and trying her fortitude beforehand, 
appears the more strong ivlieu we find it declared 
that the sati who becomes (■lukihhraiita, who retires 
from the funeral pile after the conclusion of the rites, 
commits a highly sinful act.”^ 

The Raja further observes: — “ Our own personal 
observation of the actual [)ractice, when it prevailed 
in British' India, confirms this view; from the mo- 
ment a sati expressed a desire to follow her lord, up 
to the time she ascended the funeral pile, every jier- 
suasive language was used to induce her to continue 
in the family and to discharge her proper duties 


Lecturis 

II. 


* Journal of the Royal Asiatic Society, Vol. XVII, p. 20y, 
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there, and it was nfjt until she w^as found inflexihlc 
that she was allowed to sacrifice herself ; this w^as 
perfectly in keeping with the Udirshwa, &c,, 
Mantra.” ^ 

it is clear, therefore, that the rite was certainly 
known in the Vedlc times, and that it is distinctly 
referred to in the hymn quoted above. Professor 
Wilson, therefore, it seems, is not strictly accurate 
when he maintained that the origin of the practice 
is later than the Sanhita or primary Vedic period. 

The essay contributed by Professor Wilson to the 
Journal of the Royal Asiatic Society, and which was 
printed in the sixteenth volume, evoked a rejoinder 
from a Hindu scholar of great learning, who occupied 
“ a foremost place among Sanscrit scholars,” — Raja 
Radhakant Deb of Calcutta. It was a letter address- 
ed to Professor Wilson, and was, with the writer’s 
permission, printed in the seventeenth volume of the 
Journal of the Royal Asiatic Society, and from which 
passages have already been quoted. The Raja 
observed, that thei’e was the most explicit authority 
for the burning of a widow with her deceased hus- 
band : and the text is to be found in the “ two 
verses of the Aukhya Sakha of the Taittiriya Sanhita 
quoted in the eighty-fourth Anuvaka of the Naraya- 
niya Upanishad,” — ^. e., the verses will be found in 
the Taittiriya Sanhita of the Black Yajush quoted 
in the Narayaniya Upanishad. 


* Journal of the Royal Asiatic Society, Vol. XVII, pp, 209-20, 
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The two verses as translated by the Raja, read 
thus : — 

(1.) Oh Agni, of all vratas thou art the Vratapati, I will 
observe the vow (vraia) of following the husband. Po thou 
enable me to accomplish it ! 

(2.) Here (in this rite) to thee, Oh Agni, I offer salutation, 
to join the heavenly mansion. I enter into thee ; (wlicrefore) Oh 
Jatavedah,^ this day satisfied with the clarified butter (offered by 
me) inspire me with courage (for sahagamana) and take me to 
my lord.” 


Lecturk 

II, 


Text of 
Black Yfl~ 
jush quoted 
as authori' 


ty. 


The llfija then quoted texts from the Sutras of 
Bhiiradwaja and Asvvalayana, and came to tlie con- 
clusion, tliat tlie rul(*,s and directions contained in 
the Smritis and the I’uranas for the burning of the 
mtl arc derived from “these Vaidic and Sautric 
injunctions,” thus establishing that the burning of 
the widow was explicitly authorised by the Vedas. 

The -Raja, however, admitted that the seventh 
verse of tlie siikta from the Rig- Veda, as translated 
by Professor AVilson, may be correct, and that his 
(Wilson’s) reading may be genuine; but he pointed 
out, on the authority of the Sutras of Rharadwaja 
and Aswalayana, “ that the verse in question had 
nothing to* do with the concremation of a .sY/i« ; it is 
directed to be chaunted on the tenth day after the 
huming of the dead, when the relatives of the de- 
ceased assemble on the mna-mna to perform certain 
ceremonies, on the conclusion of which, the adhimryu 


Source of the Vetlas. 
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liBcTtiuE takes butter with a new blade of kma grass or 
— clarified butter between the thumb and ring-finger, 
and applying it as mUyrium to the eyes of Sadkat^as, 
recites the seventh hymn in question the moment 
they are directed to depart towards the east.” 

ticuy"****"' Kcfcrring to the two verses of the Black Yajush, 

Wilson! quoted by the Raja, the learned Professor seemed 
to doubt the correctness of the quotation. He was 
obliged, however, to admit that he had not examined 
the Taittiriya Sanhita of the Black Yaj ush himself ; 
and, therefore, could not positively deny whether the 
verses actually occur there or not. 

In justice to the Professor it must be observed 
tliat the Raja has quoted from the Upanishad, 
which again is a quotation from the Taittiriya San- 
hita itself. But, in the absence of any evidence to 
the contrary, we have no reason to suppose that the 
author of the Upanishad wrongly quoted from the 
Sanhita itself. 

This subject of the mfd rite lias now no longer 
any practical or political interest ; it has become 
matter of liistory. To the historian and the Indian 
antiquary, therefore, it still affords matter of con- 
siderable interest. 

Brahma- If the widow did not burn herself with her 

chary a 

next alter- deceascd husband, but chose to survive him, then a 

Tiativo for a ^ 

willow. very strict discipline’ was prcscrilicd to her as 

* There is a differenoo of opinion as to whether Brahmacharya was the 
first or the second alternative prcBcribcd for a widow. Some authorities 
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regards her mode of life. She must observe Brahma- lecturk 
charyci, — the duties observed by a Brahmacliari, — 
or a Vedic student. She must practise austerities.* 

She must not take betel leaf, nor rub herself with 
oil, nor oat or drink from vessels of zinc." ‘ She nmhmn- 

chavjfa 

must take one meal daily, and on no account shall ‘teaciibcd. 
she take a second repast ; she must not .sleep on a 
bed, nor use perfumed substances. In tlie months 
of Baisack, Kartic, and Magh, sh(‘, must observe 
special fasts, perform ablutions, make gifts, travel to 
places of pilgrimage, and repeatedly utter the name 
of Vishnu. She must daily make offerings for her 
liusband with kuKa grass, tUa, and water.’ 

She is recpiired to leave the favorite abode of lier 
husband, to keep her tongue, hands, feet, and other 
organs in subjection ; strict in lier conduct, all day 
mourning for her husband, with harsh duties, devo- 
tion, and fasts, she must live to the end of Iku* life ; and 
the reward for such austerities is declared to be the 
aciiuisition liy the widow of the mansion of her 
husband in the next world, and the cancelment of 
all her sins."* Although the woman may have no 
son, a condition generally considered unfortimaf e for 

Mifiiutain tliat Jirahtnacharyd is tho Jirst alteruafivo for a widow. If 
she thought horself incapable of oltserviiig Brabmavbarpa with strict- 
ness, she was allowed, as the .weond or the inferior alternative, to burn 
herself with her husband. See Vishnu quoted by Kagbuuandaua in his 
Suddhitattwa, p. 420, Calcutta Edition. See ahso Tarjisara, Chap. IV, 
vv. 28 and 21). 

‘ Vishnu quoted in Digest, Bk. IV, Chap. Ill, See IT, v. cxxxiii. 

^ Prachetas in ihid^ v. cxxxiv. ‘‘ Smriti in ibid, v. cxxxv. 

‘ llarita quoted in ibid, v. cxxxvii. 
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jiEOTirRE religious purposes, still she will attain heaven, if she 
is striet in austerities and rigid devotion, ficin in 
avoiding sensuality, and always patient and liberal 
and the necessity for raising up issue by appointed 
kinsinen is reprobated. 

The injunctions of Menu regarding the life to be 
led by widoivs are generally followed as the leading 
authority on the subject : “ Let her emaciate her 

body by living voluntarily on pure flowers, roots, and 
fruits ; but let her not, when lier lord is deceased, even 
pronounce tlie name of anotlier man.” * “ Let her 

continue till deatli, forgiv'ing all injuries, perform- 
ing harsli dutic;s, avoiding every sensual [dcasure, and 
cheerfully practising tlie incomparalde rules of virtue 
which liave been followed by such women as Avere 
ihn'oted to one only husband.” '* “ And like tliose abs- 
tmnious men, a virtuous wife ascends to heaven, 
though she have no cliild, if, after the decease of her 
lord, slie devote herself to pious austerity.” 

1'lic pr«c~ 'J'hc practice of raising up issue by appointment 

lit'OOf 

Niyo^ or 01' tlic mari'i! 

tippoiiit,- 

iiiMit to ijy Menu. On this subieet the ancient leirislator 
thus delivers himself: ‘‘ A AAidow who from a Avish 
to bear chikh’en slights her deceased husband by 
marrying again, brings disgrace on herself here below, 
and shall be excluded from the seat of her lord.” ’’ 


ige of the widow is strongly reproliatcd 


* Vrihasjmti quoted in Digest. Bk. IV. Olutp. III. See. II. v. cxxxviii. 
Menu, Chap. V, v. .157, ^ Menu, Chaj), V. v. UiO. 

Menu, ( hup. V. v. 158. Menu. Chap. V. v. HU. 
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Again: “ Issue begotten on a woman by any other - 

than her husband, is here declared to be no progeny 
of hers ; no more than a child begotten on the wife 
of another man belongs to the begetter ; nor is, a 
second husband allowed in any part of this code to a 
virtuous wmman.”* 

On the same subject Yama thus delivers liiniself : — ynma ..n 

' ‘ ^ ^ ^ I ho sfiine 

“ Let lier continue, as long as she lives, performing 
austere duties, avoiding every sensual pleasure, and 
cheerfully practising those rules of virtue which 
have been followed by sucli women as ivenA devoted 
to one only husband.” “ Neitluu* in the Veda, nor 
in the sacred code, is religious seclusion allowed to a 
woman ; her own duties practised with a husband 
of equal class, are inde(‘d lier religious rites : this is 
a settled rule.” “ Eighty-eight thousand holy sages 
of the sacerdotal class, superior to sensu.al pleasures, 
and havini!: left no issue in their families, liaA'e as- 
(’ended nevertheless to heaven.” ‘‘ Like them a 
betrothed damsel becomes a widow, and (boaging 
lierself to pious austxn’ity, shall attain heaven, though 
she have no sons : thus Menu, sprung from the self- 
existent, has ’declared.” “ 

There is a considerable conllict of opinion among ('.(.niiici, «f 

opimon 

the ancient Smritis as to tlie validity of the i)ractico ">« 
el appointment to raise up issue to a deceased person. I*,"; 
this subject Narada ordains, that a u ife duly 

Menu, Chap. V, v. !r>2. • Digest, Bk. IV, Chap. Ill, See. II. v. cxliv. 



110 


CONDITION OF WOMEN, AND 


Lecture 

II. 

Practice 
authorized 
by Nariida. 


l?y Yni 


authorised by her spiritual parents through a wish 
tliat male issue should be obtained, may go to her 
Imsband’s brother ; and he inay approach her until 
a ^on be produced ” “ But when a son is begotten, 

lie must restrain, otherwise duty is violated.” The 
husband’s brother here mentioned may be either an 
elder or a younger brother, and the object of this 
is declared to be for the sake of offspring that the 
family may be ])erj)etuated, and not through amorous 
desire. The authority for the purpose must be 
obtained beforcliand to render the appointment valid ; 
and the spiritual parents of the woman are declared 
to be the persons who shall give the authority. If 
none of the spiiatual parents be living, and other 
members of the family competent to give the autlio- 
rit}'’ be also dead, the requisite authority may be 
obtained from the king ; such was the extreme 
anxiety of the ancient legislat(jrs for perpetuating 
the family. After the Avoman has conceived, the 
injunctions of law are obeyed, and the man is for- 
bidden to visit the Avoman any longer, tmd is 
directed to treat licr as his daughter-in-law. If the 
visit is repeated after this, the man and Avoman shall 
both be fined by tlie king for tliis transgression.^ 
Yama also enjoins or permits the practice, and 
declares tliat the. appointment may be kept by any 
kinsman Avho is so authorised ; and that tlie hus- 

^ Naraila quobotl in Digest, Bk, IV, Chap. IV, Sec. I, v. cxlvii. Tliero 
it is quoted from Sniriii, See Jolly's Narada, pp. HO-yi, parjw. 80 — 88 . 
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band’s brother is not the only person who is declared Luctuee 
competent to keep the appointment. The birth of a — 
son thus begotten is considered an auspicious event. 

“ ThO king should cause the auspicious ceremony for 
a happy delivery and all other solemn rites to he 
performed by those who desire offspring for their 
brother and obsequies for their ancestors.”’ 

Yajnawalkya not only sanctions the practice, but hv Ynjna- 

walkya. 

ex})licitly names the I'elatives wlio can be authorised 
for the purpose, and the circle of relatives named by 
him is wide enough to embrace all kinds of jiersons, 
to prevent, probably, a possible failure in keeping the 
appointment. lie declares tluit “ a brother of her 
husband, a kinsman who offers funeral cakes to the 
same ancestor, or one who is descended from the 
same original stock, being authorised by spiritual 
parents, through a wish tliat a son may be produced, 
may ajiproach a woman, who has no son, at the 
proper season.” The son so begotten in this mode 
is called a knlutraja son ; and the man who departs 
from the strict letter of the injunction is threatened 
Avith the penalty of degradation from his class.® 

Other Kishis have, in the same manner, and almost 
in the same words, enjoined this practice. Whether 
the practice originated in these injunctions, or that 
the practice pre-existed and was merely sanctioned or 
authorised by these texts, it is very difficult now to 


* Yama, quoted in Dig^est, Bk. IV, Chap. IV, Sec. I, v. cxlviii, 
" Yajnawalya, ihidy v. cxlix. 



112 


CONDITION OF WOMEN, AND 


Xkcture determine. But the purpose for which the practice 
— originated, or the texts enjoined it, is not difficult to 
make out. It is the anxiety to prevent the unfor- 
tunate condition of chUdlesmess so much deprecated 
in' the Smritis ; and it is a branch of the same law by 
which eleven descriptions of sons were authorised as 
substitutes for the natural begotten (aurasa) son. 
This kshctraja son is included in the twelve des- 
criptions of sons enumerated l)y Menu and Yajna- 
walkya, being the second iii the list of Menu and the 
third in that of Yajnawalkya. 

It sliould be ol)served here tliat a modification of 
the practice also obtained in the case of the Imsbaud 
himself authorising his wife, during his lifetime, to 
have issue begotten on her by another person. The 
five heroes of the Maltabharata, tlie five Pandabs, 
were children tluis begotten on the wives of Pandn by 
Dliarma, A^ayu, Indra, and otljers l)y lus permission. 

Condemn- otlici’ hand, wc find Menu condemning this 

})ractice of appointment in A^ery strong language. 
The sage declares that, “ on failure of issue by the 
husband, the desired offspring juay be procreated, 
either by his brother or some other sapinda, on the 
wife who has been duly aiithorised.”* This passage, 
it is now accepted on the authority of his great com- 
mentator Ki^llukii Bhatta, applies to the Sudras 
only ; and the appointment can only be kept by a 
AvidoAv belonging to that class Avdiose husband Avas also 


* Menu, Chap. IX, v. r>9. 
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a Sudra. For we fiiid in another place Menu, speak- 
in <>• of this custom, thus delivers himself: — 

“ By men of twice^om classes no widow or child- 
less wdfe must he authorised to conceive by tojy other 
than her lord ; for they who autlioriso her to con- 
ceive by any other violate the [irimeval law.' 

“ Such a commission to a brother or other near 
kinsman is nowhere mentioned in the nuptial texts 
of the Veda, nor is the marriage of a widow even 
named in the laws concerning marriages.® 

“ This practice, fit only for cattle, is reprehended 
by learned Brahmins ; yet it is declared to have been 
the practice even of men while Vena had sovereign 
power.* 

” He possessing the whole earth, and thence only 
called the chief of sai^c monarchs, gave rise to a con- 
fusion of classes wdien his intellect became weak 
through lust.* . 

“ Since his time the virtuous disapprove of that 
man who, through delusion of mind, directs a widow 
to receive the caresses of another for the sake of pro- 
geny.”* 

This is cleAr unmistakable language in which the 
practice is strongly condenmed, and it is difficult to 
reconcile these texts with the ordinances of the other 
sages quoted before by which the practice is enjoined 


‘ Menu, Chap. IX, v. 64. • Menu, Chap. IX, v. 6(i. 

” Jiid, Go. " JM, G7. 

* Menu, Cliap. IX, v. 08. 
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Lecture and approved. Different explanations are proposed ; 
. — ; some declare that the practice was either unknown 
thclo con-* repreliended by learned men conversant in the 
texts!*’" Vedas l^efore the I'eign of Vena; and that the prac- 
tice was introduced during the reign of that monarch 
by his independent authority slighting revealed law ; 
since his time some few persons follow that practice 
through delusion of mind, but it is reprehended by the 
learned. Other commentators again declare tliat the 
practice was autlvorizcd and aj>})rovcd before the 
reign of Vena; but that monarch liaving exhibited 
a bad practice founded thei'con, such a commission 
even to a brother or near kinsman has been prohibited 
since his time.' 

Keconciiia- Tlic saffc A^riliaspati has attempted to reconcihi 
vrihaspati. Conflicting texts by a reference to the four ages 

in some of which the practice was allowed, while/ in 
the fourth or Kali age it is forbidden. He ordains 
that “ aj)pointments of kinsmen to beget children on 
Avidows or married w'omen wlien the husbands are 
deceased, or im[)Otent, are mentioned by JMemi, but 
forbiddcri by himself Avith a view to the order of the 
four ages ; no such act can be leg.ally done in this 
age by any other than the husband.” The reason 
assigned for this difference is declared to be, that, in 
the first thi-ee ages, men AA^ere endued Avith true piety 
and sound knoAvledge, Avdiereas in the fourth age their 
intellectual and moral poAA^ers have greatly diminish- 

^ Digesbj lik. IV, Chap. IV, »Sec. IT, commentary on v, clvi. 
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ed ; ‘ consequently, wliat would not, in the first three 
ages, have led to any abuse, would, it was appre- 
hended, have led to mischievous consequences among 
a people morally and intellectually infeidor, hence it 
was prohibited for the fourth age by a sort of pre- 
ordinance. 

This reconciliation is accepted by the I’undits, and 
is acted upon in the present age as an authority for 
tiu! prohibition. 1 am informed, however, that the 
custom obtains, even to this day, witli very little 
modification, in Orissa. How the native scholars 
of that country attempt to interpret this te.xt of 
Vb’ihaspati 1 am not informed. How far tlie limita- 
tion proposed by A^rihaspati is warranted l)y the 
texts themselves it is diflicult to say. 

Some European scholars," however, think that tlu; 
t(‘xt of Menu winch condemns tlie practice, is a much 
later inter|K)lation in the ancient Saniiita ; they seem 
to think that the interpolation occurred at a time 
when the abuses incident to the juaictice had become 
so great that it became necessary in the interests of 
moi-ality to stop it by the authority of ]\lemi, in 
whose Safthita the passage was accordingly inter- 
]>olated. The only argument in su})port of this 
hypothesis is, that it explains the supposed conflict 
l»etween Menu on the one hand, and Yajnawixlkya, 
A ama, N^arada, and others on the other hand : for 

‘ IJk. IV, Chap. IV, Sec. TI, v. clvii. 

® Dr. Jolly, Pref. to the Institutes of Naretla, xiii. 
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Lbotukis on this supposition there is no conflict. On the 
— other hand, it must be admitted that an interpolation 

No author* 

opinion^*’’’' important passage in a Smriti, which is 

so well knowm and so carefully studied as that of 
Menu, is almost impossible, as it is almost certain to 
be detected ; and the evidence is, that, in India, the 
passage Avas never questioned from tlie earliest times. 
The consensus of opinion of nativ'e scholars from the 
earliest times is, that the passage is a genuine text of 
Menu, no one having e\^er (piestioned it. The 
chances of snccessful interpolation in a work of such 
Avidespread reputation are A’^eiy slender. It would be 
jiossible in the case of some obscure local treatise, tlie 
existence of which was known only to a few, and 
the study of Avhicli Avas confined to a still fcAver 
persons. 

Such is the condition of Hindu Avidows as 
described in tlieir ancient writings. I may observe 
that, Avith A^cry litthj modifications, the injunctions of 
the Shasters ha ve continued to be respected cA’en to 
the present times ; and that widows belonging to the 
higher castes of the Hindus are still governed in 
their habits and modes of life by ordinances Avhich 
Avere promulgated more than three or four thousand 
years ago ; a picture of conservatiAx; ideas unicpie in 
the history of the Avorld. 

How far the Hindu widoAA’ is obliged in these days 
to observe the strict mode of life enjoined upon her, 
Avas the subject of discussion before the Bengal High 
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Court.' The suit was one for maintenance brought UEcruRK 
by the stepmother against her stepson ; and the 
defendant pleaded, in diminution of the plaintiff’s ^attertr’ 
claim, that by the Shaj^ters she is bound to lead a very obsorv-* 

, , T r* 1 11 * ancc. not 

strict and austere me, and, consequently, the amount ofu 

obli; 

claimed was excessive. On this the Court observed 
as follows : — “ As to tlie life of semi-starvation and 
wretchedness, in which it is argued that, according 
to the Shaste>'s^ a Hindu widow ouglit to live, tliat 
is a matter of religious or ceremonial observance 
rather than of law. A Hindu widow is in these days 
at all events entitled to decent food and clothing if the 
licad of the family is in a position to supply them.” 

No doubt, our Courts will not take cognizance of 
suits brought by persons, relatives or otherwise, to 
compel Hindu widows to observ'e tlie strict discipline 
enjoined in the Shasters. I t will be considertid more 
a matter of positive morality, rather than of positive 
law, and the interference of the Court will be consi- 
dered extremely unwarranted. J3ut it is doubtful 
whether, during the Hindu period, a Hindu king 
would not have compelled a Hindu widow to con form 
to the strict discipline or would not liave puni.slied 
her for any gross dereliction of duty on lier part. 

These are some of the obligations which a Hindu 
widow is bound to observe according to tlie Shasters. 

I liis subject of widow’s oliligations will be nisurned 
hereafter in another part of these lectures. 

^ Hurry Mohun Uoy r. 8. M. ]Nayarifcara, 25 VV. 11., 471. 
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Five lomalo heirs— Tht^ sister, an lioir accortliugf to tlie Maliarashtra 
scliool ; blit not accordin'** to the ofclicr schools — Widow's estate a 
typical OTIC— The widow succeeds after tlie ^*’reat gran<lsoii — Women 
incompetent to hold i>ropcrty — The text of Yajiuiwallvya establhh- 
ing the willow as an licir — VT*ihas|:>atl on the same — VTshnu on. the 
same — ‘Vh-ihat ]\It>nu — Katyayana — Authorities adverse to the wi<k>w's 
rights —Narada — Men u — Saneha — Devala— The widow's right depend 
upon the appointment to raise np is>sue — Itefuted by Vijnaneswara — 
Another argument adverse to the widow, r(d'uted by Vijnaneswara— 
His coTicUisioii — The development of the widow’s rights by Jimuta- 
vahana---The age of Jiniutavahana — ^'J’ho conclusion of Yijuancs- 
wara (jombated by dimutavahana — First argumen t --Second argn- 
nieiit — His c<mclusiori — Earlier cases establisliing tbe widow’s right 
of succession —According to the Bengal school — According to the 
Benares school — The widow alone succeeds — All the anfcho- 

.T’ities agree iii tliis proposition, v'rz.^ The iVTitaeshara — The Daya- 
bhaga — T!io Dayatattwa — The Dayakrama Sangraha — The Digest— 
'J'hc* rop'jrtod cases ou tln^ subject — Tlu^ widow does not roprcs(mfc 
iier husband for purposes of inheritance — The liusbaLnl's cause of 
action descends to the widow — I’ho widows of disqualilied Hindus 
<lo not inherit jn'opertj from which their husbands ivere excluded — 
Anuloma and pratUonia marriages described — lutermarriago allowed 
ill the first throe ages — According to the Mitaeshara the widows of 
ditferent classes succeed together — According to the Dayahhaga, tbe 
widow of the highest class alone succeeds — liaghunaudaua inain- 
taiiis the same opinion. 

fe- At.most all the authoi’ities current in the diffeix'nt 
schools are aurreed in recof^nisine' the title of live 

~ O O 
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female relatives to succeed to the property of a Hindu 
dying without male issue and intestate. These are: 

1. The wido^v. 

2. The daughter. 

8. The mother. 

4. The grandmother. 

5. Tlie great grandmother. 

The Maharashtra scliool, having accepted the writ- 
ings of Nilkantha Illiatta as its guide, has recognised 
the sister as an heir in addition to the female I’clatives 
named aliove, except, pei’liaps, the great grandmother, 
whom Nilkantha does not e.vjiressly name among the 
heirs. ‘ Alter the father’s mother, according to 
Nilkantha, “ comes the sister according to this 
text of Menu “to tlie nearest sapiiula, male or 
female, after him in the tliird degree, the inheritance 
ne.xt belongs and another of \’rihaspati “ where 
many claim tlie inheritance of a cliildless man, whe- 
ther they be paternal or maternal relations (saknfi/a) 
or more distant kinsmen (l>a/a/,hara), he who is the 
nearest of them sliall talte the estate.” “ And the 
next rank is hers, botli from her being bogottim under 
the brother’s family name, and there being no further 
rcservaition with respect to tlie gentile relationship 
igotroja ) ; it does not particulai'ly specify the same 
gentile kindred. Neither is she mentioned in the 
text as the occasion of taking the 'wealth (but as 


IjlCCTtJUK 
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V'yiivabiirii Mayukha, Chap. IV, Sec, viii, para^s. ‘JO and 21. 
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i^ncTURE next-of-kin she succeeds).” * This is the whole of 

III. 

— the ai’gument on which Nilkantha bases his opinion 
by which the sister is declared to be an heir. It is 
curious that the passages from the two Smritis, which 
are quoted in support of the sister’s title, ai'e quoted 
by other commentators for a very different object ; 
and by none of the commentators are the two pas- 
sages considered as authority declaratory of the 
sister’s title. Accordingly, by none of the schools is 
the .nster recognised as an heir. The Courts of Jus- 
tice in the Bombay Presidency, wliich is almost 
co-cxteusive with the local limits of the Maharashtra 
school, have followed this ojiiiiion of Nilkantha, and 
have conferred the inheritance on the sister in default 
of preferable heirs.® The same view ivas taken in a 
case reported in 9 Moore, p. 510.* 
bntnotne- The Courts of Justicc ill the other Presidencies 

cord i tig to 

schools*'^ have, liowever, refused to recognise the sister’s title 
as an heir in accordance ivith the doctrines of the 
schools Avhich are severally current in those parts 
of the country. We find, so far back as 1819, 
in a case which arose in the Zillah Court of Burdwan, 
it was declared that the sister is not entitled to suc- 
ceed, as she does not confer spiritual benefits on her 
late brotlier.* This was decided on the opinion of 
the Pundits who were consulted in the case. 

' Vyavaliara Mayukba, Chap. IV, Sec. viii, para. 11). [II. C. Jlep., 1. 

s Bhaskar Trimbak Acbarya v. Maliadev Rarnji and others, 6 Bomb. 

’ Venayeck Anund How v. Liixiimee Bai and others. 

Uiinnpiinui Dcbia r Gungahui-ee Serotnonec, 2 Macnaghten, p. 80, 
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Of the five female relatives mentioned before, the 
widow succeeds first. All the schools a^ree, as a rule, — r 

in regarding the widow’s estate as a representative fj^p^earonc. 
estate, as typical of the estates wdiicli the other female 
heirs have in the property of their male relatives. ’.It 
will be shown liereafter that the incidents which 
belong to the widow’s estate also attach to the estafii 
of the other female heirs. 

All the SmritLs' arc unanimous in declaring the •’•'c widow 
,son as the first heir of a Hindu ; in his default the 
grandson, and in default of the grandson, comes the 
great grandson ; so far there is no difference. In 
default of the great gnmdson, who shall succeed was 
a very difficult question. It is now settled law that 
the tmdo'W succeeds after the grt!at grandson ; and 
that, on the authority of the great commentators who 
have expounded the original Srnritis so as to bear 
that interpretation. It is, however, a very difficult 
question, Avhich it is impossible note to answer with 
certainty, whether the ancient Sincitl'i did actually 
recognise the widow as an heir after the great grand- 
son. That they were not unanimous is cerrtain, and 
that the widow’s title wa.s doubtful is c](!ar from the 
laborious attemjit of the commentators to establi.sli it. 

In . the ancient Srnritis, for purposes of holding women in- 

1 • 1 1* coun>ticiit 

property, wajinen generally were treated with dislike m 
or disregard ; and there is a general reluctance dis- 
played by the ancient Rishis to allow femahis to hold 

property. The origin or cause of this dislike, it is 

IG 
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lkcture difficult now to ascertain. Probably, it bas its origin 
— on tbe following considerations. According to the 
Smritis, property was intended for the performance of 
religious ceremonies ; the primary obligation of a 
person holding property was to perform religious rites 
and ceremonies, and he was considered a sort of 
trustee for the performance of those rites and cere- 
monies. Ts'ow, as a rule, females are declared by the 
Smritis to be incompetent to perform religious 
ceremonies. “Women liave no business with the 
texts of the Veda ; thus is the law fully settled : 
having therefore no evidence of law, and no know- 
ledge of expiatory texts, sinful women must be as 
foul as fiilsehood itself : and this is a fixed rule.” ^ 

“ To this effect, many texts which show their true 
di.sposition are chanted in the Vedas.” 

On the same subject tliere is a passage in tlie 
Mitaeshara,® which, though it may not be the opinion 
of Vijnaneswara himself, certainly embodies the sub- 
stance of the prevailing opinion against the rights of 
females. The jiassage runs thus : — “ Moreover, since 
the wealth of regenerate man is designed for religious 
uses, the succession of women to such property 
is unfit : because they are not competent to the 
performance of religious rites. Accordingly it has 
been declared by some author, ‘ wealth was produced 
for the sake of solemn sacrifices, and they who are 

Menu, Chap. IX, v. 18. * JbuL lit. 

* Chap. II, See, i, para. 14. 
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incompetent to the celebration of those rites do not lecturb 
participate in the property, but are all entitled to food — 
and raiment.’ Riches were ordained for sacrifices. 
Therefore they should be allotted to persons who are 
concerned with religious duties ; and not be assigned 
to women, to fools, and to people neglectful of holy 
obligations and texts may be quoted from other 
Smritis which take the same adverse vieAv of the 
rights of females. 

The author of the Mitaeshara was probably the 
first commentator who entered the field in defence of 
the rights of the widow. The subject is discussed in 
Sec. i, Chap. II of his commentaries. The wdiole 
section purports to be an elaborate commentary on 
the following well-known text of Yajnawalkya : 

“The wife and the dau<xhters also, both parents, Tiioiexiof 

* ’ Yajiiawal- 

brothers likewise, and their sons, ijentiles, co2:nates, 
a pupil, and a felloAV student.” “On failure of the u’Jrr 
first among these, the next in order is indeed heir to 
the estate of one who departed for heaA'^en leaving no 
male issue. This rule extends to all persons and 
classes.” 

The author of the Mitaeshara quotes this text as 
the chief authority in support of the widow’s right 
of inheritance ; that being the text of the author 
Avhose commentary he ivas writing. 

The other Srnritis that support the widow’s title are vrihaspati 
tlio following : — Vrihaspati says : In scripture and 
in the code of law, as well as in popular practice, a 
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wife is declared by the wise to be half the body of her 
husband, equally sharing the fruit of pure and im- 
pitre acts. Of hinti whose wife is not deceased, half 
the body survives. How then should another take his 
property while half his person is alive? Let the wife 
of a deceased man wdio left no male issue take his 
share, notAvitlistanding kinsmen, a father, a mother, or 
uterine brother be present. Hying before her hus- 
band, a virtuous wife partakes of his consecrated lire; 
or if her husband die before her, she sliarcs his wealth; 
this is a primeval law. Having taken his moveables, 
and immoveable property, the precious and the base 
metals, tlie grains, the Ihjuids, and the clotlies, let her 
duly offer his monthly, half-yearly, ;uid other funeral 
repasts. With presents offered to his manes and by 
pious liberality, let her honor the paternal uncle of 
her husband, his spiritual parents and daughter’s son, 
the children of his sisters, his maternal uncles, and 
also ancient and unprotected persons and guests and 
females of the family. Those near or distant kins- 
men Avho become her adversaries, or w'lio injure the 
woman’s property, let the king cliastise by inflict- 
ing on them the punishment of robbery.”* 

Vishnu ordains that “ the w^ealth of him who 
leaves no male issiie goes to his wife; on failure of 
her it devolves on daughters : if there be none, it 
belongs to the father : if he be dead, it appertains to 

^ Dayabhaga, Chap. XI, Sec. i, para. 2 ; Mitactshara, Chap. II, Sec, i, 

I»ara. <j. 
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the mother; on failure of her it goes to the brothers ; Lkotuue 
after them it descends to the brothers’ sons; if none — 
exist, it passes to the kinsmen (ImndJm) ; in their 
default it devolves on relations {mkidya) ; failing 
them it belongs to the pupil : on failure of thfese, 
it comes to the fellow student, and for want of all 
those heirs it escheats to the king, excepting the 
wealth of a Brahmana.”* 

Vrihat Menu declares that “ the widow of a child- vriimt 

Menu. 

less man, keeping unsullied her husband’s bed, and 
persevering in religious observances, shall present his 
funeral oblation and obtain his entire share.”® 

Katyayana declares, — “ Let the widow succeed tOKaiyn- 

yuliu. 

her husband’s wealth provided she be cliaste, and in 
defiiult of her the daughter inherits, if unmarried; ” and 
in another place, “ the widow being a woman of honest 
family, or the dfiughters, or on failure of them the 
fatlier or the mother or the brother or his sons are 
pronounced to be the heirs of one wlio leaves no 
male issue.” ^ 

The authorities that are adverse to the widow’s Authorities 

ail VO r sc to 

claim are the following: — Thus Narada says : “ Among 
brothers, if any one die without issue, or enter ti reli- 
gious order, let the rest of his brethren divide his xirada. 
wealth, except the wife’s separate property. Let them 

* Tliia is quoted in the Mitaeshura, Chap. IT, Sec. i, para. G, as a i>asBa^c 
from Vrihad Vishnu : but in the Bayabhajja, Chap. XI, Sec, i, para. 5, it 
ift quoted as that of Vishnu simidy. 

~ Mitaeshara, Ctiap. II, Sec i, para. G ; Dayahha»-a, Oiap. XI, Sec. i» 
para. 7, * Mitaeshara, Chap. M. Sec. i, para. G. 
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allow a maintenance to his women for life, provided 
these preserve unsullied the bed of their lord. But if 
they behave otherwise, the brethren may resume that 
allowance. Menu ordains: “ Of him who leaves no 
son’, the father shall take the inheritance, or the bro- 
thers;” and again, — “of a son dying childless, the 
mother shall take the estate ; and the mother also being 
dead, the father’s mother shall take the heritage.”® 
Also Sanclia: “ The wealth of a man who departs for 
heaven leaving no male issue, goes to his brothers. If 
there be none, his father and mother take it, or his 
eldest wife.”® And Devala : “ N ext let brothers of 

the whole blood divide the heritage of him whole.aves 
no male issue or daughters equal (/. e.) as ajipertain- 
ing to the same trilie, or let the father if he survive, 
or half-brothers belonging to the same tribe or the 
mother or the wife inherit in their order. On failure 
of all these the neai'cst of tlie kinsmen succeed.” * 
When Vijnanesw'^ara wrote his commentary, the 
ancient doctrine excluding tlie widow seems to have 
received considerable relaxation, and a controversy 
seems to have been going on in favor of the Avidow’s 
claims. It was, however, maintained that the ivufe 
shall take the estate only Avhen she ivas the widow 

^ Miiacsliara, Chap. II, Sec. i, para. 7. 

« ThUl, 

** Quoted in the Mitaeshara, Chap. II, Sec. i, para. 7, as a text of 
Sancha ; but in the Dajabhaga, Chap. XI, Sec. i, para. 15, it is quoted as 
a text of Sancha, Lichita, Paithinisi, and Yaina. Probably the same or 
similar passages occur in the three latter Smritis. 

^ Bayabhaga, Chop. XI, Sec. i, para. 17. 
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of a separated brother ; and provided she be soli- Lecture 
citous of authority for raisinn up issue, to her husband. ~ — 

^ L pend upon 

The author of the Mitacshara employed himself, it p'X'Jinont 
seems, successfully in. controverting the proviso by 

■i ^ • 

which the widow’s rights were made contingent upon 
the appointment to raise up issue to her deceased 
husband. 

This ancient custom of Niyopa, or authority to 
raise up issue to one’s deceased husband, seems to 
have been approved of b}^ the majority of the authors 
of the Smritis, though in some of them it is repro- 
bated as an immoral custom; Menu in jiarticular has 
expressed himself very strongly against this practice.* 
Whatever may be the origin of tliis custom, this 
is certain that it w^as generally prevalent at one time 
in Hindustan. It is a very interesting question to 
determine wliether this practice of Niyoyn was pre- 
valent simultaneously with the custom or law of 
adoption, or Avhcther the conception of adoption is a 
later substitute for the earlier practice of Niyoya. 

This question I do not pretend to determine beyf)nd 
a mere surmise that, chronologically, the practice of 


Niyoya preceded the law of adoption. 


The author of the Mitacshara combated the doc- 
trine by which the widow’s right Avas made contin- 


Kef II ted by 
Wiira. 


gent upon the appointment by the following process 
of reasoning : — “ That is wrong ; for authority t(^ 
raise up issue to the husband is neither sjiecitied in 


* See arhte^ p. IJ;?. 
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Attollier 
arfifumcnf, 
adverse to 
the widow, 


refuted by 
Vijnanes- 
wara. 


the text (the wife and the daughter also, &c.), nor 
is it suggested by the premises. Besides it may be 
here asked — Is the appointment to raise up issue a 
reason for the widow’s succession to the pro|)erty ? or 
is the issue borne by her the cause of her succession ? 
If the appointment alone be the reason, it follows 
that she has a ris^lit to the estate without havino- 
borne a son ; and the right of the son subsequently 
produced by means of the appomtinent does not ensue. 
But if tlie offspring be the sole cause of her claim, 
the wife should not be recited as a successor ; since 
in that case the son alone has a right to the goods.”' 
But the argument which seemed to have carried 
the greatest weight was derived from the fact of the 
practice of Niyoga having been considered a disre- 
putable one in popular opinion at the time when the 
Mitaeshara was written;® and the author fortifies him- 
self by that argument as well as by the prohibition 
against the practice contained in some of the Smiitis. 

Another argument put forward against the widow’s 
claim was derived from the fact that all wealth is 
intended for religious uses, and females being incom- 
petent to perform religious rites are, therefore, declared 
incapable of inheriting property. The author of the 
Mitaeshara meets this argument by quoting the 
following texts, which declare that wealth was not 
intended for religious uses only, but was intended also 


* Mitaeshara, Chap. II, Soc. i, para. lo. 
« IhUl, 18 . 
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for lay or human purposes. “ Neglect not religious 
duty, wealth, or pleasux’e in their proper season.”' 

“ To the utmost of his power a man should not let 
morning, noon, or evening he fruitless in respect , of 
virtue, wealth, and pleasure.”* “ The orgtms cannot 
so effectually be restrained by avoiding their gratifica- 
tion as by constant knowledge of the ills incident to 
sensual pleasure.”’ Further there is a passage in the 
Vedas which ordains that gold should be carefully 
preserved, not for religious ends, but for human pur- 
poses.^ The author further states that incapacity of 
females extends to the performance of religious rites 
strictly considered: but their capacity to perform 
acts intended for pTous or charitable purposes is no- 
where denied, and their succession to property for 
these purposes becomes most proper.’ 

Vijnanesvrara thus dis[)Oses of the arguments against lUs wm- 

... 1 ^ clusioQ. 

the widow s rights which were current m his time: 
and the conclusion at which he arrives on the subject 
is thus declared by himself: “ Therefore it is a settled 
rule, that a ivedded wife being chaste takes the whole 
estate of a man who, being separated from his co-heirs, 
and not subsequently reuniteti with them, dies leaving 
no male issue.”*’ 

This doctrine of the Mitaeshara may be considered 

* Yajnawalkya, (^uoIcmI in the Mitaeshara, Chap. II, Sec. i, para. 2'J, 

* Gautama, Mitaeshara, Chap. II, Sec. i, para. 22. 

^ Menu, Mitaeshara, Chap. 11, Sec. i, para. 22. 

* Mitaeshara, Chai> IT, Sec. i, para. 2:r 

" 2hid, 21. ® Ibid, 39. 


17 
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i-ectube as marking tlie second epoch in the history of the 
— • widow’s right of succession. The first epoch may 
be placed at the earlier period when the widow was 
declared ineligible for the succession and was sunply 
allowed a maintenance during the period of her 
natural life ; the kinsmen of the husband taking his 
estate in the order of proximity. The author of the 
Mitacshara lived tit a time when the current of public 
opuiion in favor of the widow’s rights had set in: 
but he also found there was still a considerable 
timount of authority higldy respected arrayed against 
the Avidow. In this state of things he took a medi- 
ate course: he established the widoAv’s claim, but 
made the iimovation as little felt as possible; he 
declared the heirship of the Avidow of a separated 
parcener; and as in those ancient times joint holding 
was the rule, and several holding Avas exceptional, by 
liis doctrine he did the least violence to estab- 
lished authorities. 

Tiie.ift- 'j’he law remained in this condition till the time of 

vclopriiiiiit 

■’ll'' d imutaA^ahana, Avhose Avritings may be considered to 

i!timu liaA’e given the ultimate development to the Avidow’s 

rights; a state of law Avhich continues unmodified 
to the present times in Bengal, where the doctrines 
of Jimutavahana Avere accepted as law. That Jimuta- 
vahana followed Yijnaneswara in point of time is 
clear from the Dayabhaga itself. In this AA-ork the 
author combats, certain doctrines; but has nowhere 
named the author wliose opinions he has been so 
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earnestly controverting. A. perusal of the Mitacsliara, Ui CTuiii? 
lioAvever, will convince every reader that the essential — 
doctrines controverted in the Dayahhaga are those 
contained in the Mitacsliara. 

The period that elapsed betweiin the resiieclive I’lio ago of 

.limuUt- 

ages oi the tw'^o authors is a much more difticidt''**''‘‘"“- 
question, for we have almost absolutely no materials 
for its determination. If the lapse of time be mea- 
sured by the progress of doctrines, it may be infer- 
red that the period ivas not considerable. Now the 
widow’s title docs not seem to liave been so well 
established even in rfimutavahana’s time, so as to 
obviate the necessity of trying to establish the same 
by arguments and authorities, for we find Jimiita- 
vahana devoting a very lony chapter of his work to 
the establishment of this doctrine, and concludin"’ 
thus: “ Since by these and other passages it is declar- 
ed that the wife rescues her husband from hell, ami 
since a woman doing improper acts through indi- 
gence causes her husband to fall to a refjion of 
horror — for they share the fruits of virtue and of 
vice — therefore the wealth devolving on her is for the 
benefit of the former owner, and the wife’s succes- 
sion is consequently proper.”* Of course, Jirnuta- 
vahana here considers the question with reference to 
the great doctrine of spiritual benefits which lie had 
the unrivalled merit of establishing as the sole basis 
of succession in Hindu law. It may, therefore, be 


Dayabhaga, Chap. XI, Sec. i, para. 41 
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THE widow’s right OF SUCCESSION. 

surmised that the time that elapsed from the date of 
the Mitacshara to the date of the Dayabhaga may 
be roughly put at between two to three hundred 
years. 

The logical consequence of this po.sition was, that 
inasmuch as the widow conferred spirittial benefits 
under all circumstances, her heritable right could 
not be restricted by the contingencies of separation 
or reunion. Jimutav^ahana accordingly employs 
himself in controverting the conclusion which the 
author of the Mitacshara had arrived at, viz., that 
the widow of a separated parcener alone was entitled 
to succeed to his estate. He thus notices the con- 
clusion arrived at in the Mitacshara: “ Some recon- 
cile the contradiction by saying that the preferable 
right of the brother stipposes him either to be not 
separated or to be reunited, and the Avidow’s right 
of succession is relative to the estate of one who Avas 
separated from his co-heirs, and not reunited with 
them.” ' He then impeaches this conclusion, first 
by quoting a text of Vriliaspati, winch runs thus : 
“Among brothers, who become reunited through 
mutual affection after being separated, there is no 
right of seniority if i>artition be again made. Should 
any one of them die, or in any manner depart by 
entering into a religious order, his portion is not lost, 
but devolves on his uterine brother. His sister also 
is entitled to take a share of it. This law concenis 


Dayabhaga. Chap. XI, Sec. i, para. 11). 
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one who leaves no issue, nor wife, nor parent. Jf Lectiikb 
any one of the reunited brethren acquire w'ealth by — 
science, valour, or the like, with the use of the joint 
stock, two shares of it must be given to him, and the 
rest shall have each a share.” ' From this passilge 
Jimutavahana says, that as “ this law concerns one 
who leaves no issue, nor wife, nor parent,” it is 
declaratory of the right of a reunited uterine brother 
as taking effect on failure of the son, daughter, 
widow, and parents, and he very pertinently puts 
tills question: “ Ilow then docs the reunited brother 
bar the widow’s title to the succession ?”® 

In the .second place, flimutavahana says, that the 

^ ^ argument. 

interpretation put upon the texts of Sancha and 
others (which have been noted before) as referring 
to a reunited brother, must be drawm either from the 
authority of express texts of law or from reasoning. 

“ Now it is not deducible from a text of law, for 
there is none which bears that meaning expressly, 
and the passages concerning the succession of 
the reunited parcener containing special provisions 
regai’ding brother’s succession, cannot intend gener- 
ally the right of a brother to inherit to the exclusion 
of a widow.” 

The substance of the argument that the [losition 
of the Mitaeshara is deducible from reasoning is 


' Dayabhaga, Chap. XI, Sec. i, para. 20. 

» Ibid, 21. » Ibid, 23. 
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stated as follows : — “ Thus in the instance of reunion, 
— or in that of a subsisting coparcenary, the same 
goods which appertain to one brother belong to 
another likewise. In such case, wlien the right of 
one ceases by his demise, those goods belong exclu- 
sively to the survivor, since his ownership is not 
divested. They do not belong to the widoAV, for 
her right ceases on demise of her husband in like 
manner as liis property devolves not on her, if sons 
or other male descendants be left.” ' 

The answer to this cannot be put better than in 
the words of flimutavahana himself. lie says: “ That 
argument is futile. It is not true that, in the instaiuio 
of reunion and of a subsisting coparcenary, what 
belongs to one appertains also to the other parcener. 
But the property is referred severally to unascer- 
tained portions of the aggregate. Jlotli parceners have 
not a proprietary right to tlie whole, for there is no 
proof to establish their ownership of the whole, as has 
been before shown Avhen defining the term partition 
of heritage. Nor is there any proof of tlie position 
that the wife’s right in her husband’s property accru- 
ing to her from her marriage ceases on his demise. 
But the cessation of the widow’s right of property, if 
there be male issue, appears only from the law ordain- 
ing the succession of male issue.” ® He further goes 
“If it be said that the cessation of her right, in 

* Dayabhaga. C-liax>. XI, Sec. i, para. 2o. 

2G. 


on : 
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this instance also, does appear from the law which 
ordains the succession of the reunited parcener, the 
answer is, no ; for it is not true that the text i-elates 
to reunited parceners, since the law wliich declares 
the brother’s right of succession may relate to re- 
united brethren, if it be true that the widow’s right 
of ownership ceases by the demise of lier husband, 
who was reunited with his co-heirs ; and the widow'’s 
proprietary right does so cease provided the law relate 
to the case of reunited brethren. Thus the propo- 
sitions reciprocate.” ‘ 

Jirautavahana then employs liiinself in recon- 
ciling the contradictory texts tliat have been quoted 
l)efore, and concludes thus: “ The assumption of any 
I’cfei’ence to the condition of the brethren as unsejiar- 
ated or as reunited, not sp('citic(l in tlie text, is in- 
admissible as being burdensome and unnecessary. 
Tlicrefore the doctrine of ditejidriya, wiio aflii’ms the 
right of tlie Avife to inherit the wdiole property of 
her husband leaving no male issue, Avithout attention 
to tlie circumstance of his being scijjarated from his 
co-lieirs or united with tlieni (for no such distinction 
is specified), should be respected.”® And “tlicrefore 
the interpretation of the law is right as set forth 
by us.”® 

This is the ultimate conclusion to which the author 


LECTUttB 

111 . 


Mis con- 
cIuHitxi. 


‘ Dayabhaga, Chap. XI. Sec. i, para. 27. 

® Ihul , 10. Jb}(L Oo. 
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of the Dayabhaga has arrived, viz.^ that a widow 
succeeds to the estate of her husband under all cir- 
ciimstances — a great innovation upon the law as is 
laid down in the Mitacshara. This may be consi- 
dered as the highest development of the widow’s 
rights. This doctrine obtains in Bengal alone, the 
other schools still adhering to the doctrine of the 
Mitacshara. 

Soon after the establishment of Courts of Justice 
in this country by the ]<inglish (government, (pies- 
tions relating to the widow’s rights came on for dis- 
cixssion before the Courts. The earliest reported 
case on the subject is that of Radlmiaonce Dosee v. 
Doorga decided in 1794 by the late Supreme 

Court. The fticts of the case were these. One Lal- 
behari Dhur died, leaving his son and his widoAV, W'^ho 
was the defendant in the case. The son died leaving 
a widow, who was tlie plaintiff in the case. The 
question was, whether the widow of the last owner 
was entitled to succeed to the property or his mother. 
The opinion of the I’undits was asked : one of them 
gave in favor of the defendant, tlie mother ; the rea- 
sons on which he based his opinion are not reported. 
The Court, however, gave judgment in favor of the 
plaintiff, relying upon the Vyavastha of the other 
Pundit, who is reported to have given his opinion 
“ according to the Vyavastharnava by Raghunath 
Smwabhouina, and according to the Dayatattwa of 


Moutriou's Cases gii Hindu Law, p. 353. 
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Raglianaiidana Srnarta Bhuttacharjya, and according 
to tlie Vivada Ratnakara by Cliandcswara, and 
according to the A’^ivada Chintamoni by Vacbaspati 
Misra, and according to the comment on Menu by 
ludluka JBhatta, and according to the Mitacshiirii .by 
Bhattaraka Paramahansa and oUier authorities in 
use.” The first and the last authority mentioned in 
the above extract do not seem to be well-known. 

The next case in which the widow’.s right to suc- 
ceed was rai.sed, was decided by the Sudder Dewany 
Adawlut in 1790 — the case of Srinath Surma v. 
lladha Kaimt.' The jiroperty in suit was situated 
within the district of Bhagnipore, and it was held in 
coparcenary, and the profits had been enjoyed in 
common by tlie parceners. It appears from a note 
that the property was jirobably situated Avithin tliat 
jiart of Bhagulpore to which tlie doctrines of the 
Bengal school wouhl ajiply. Tlie Court gave 
judgment according to the opinions of the Pundits, 
which declared that tlie plaintiff was entitled to one- 
fifth of the property claimed ; the widow of his uncle 
was entitled to one-fifth, and tlie descendants of his 
three uncle^ Avere resiiectively entitled to one- fifth 
each. 

The next case in Avhich this question AA^as raised 
Avas decided by the Sudder Dewany Adawlut in 

‘ I Sel. Kep., p 19. JVbU. The page-references of the Select Heports 
?D*e to the Dew edition of the work by Sreenatli Bauerjee and 
Brothers. 
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Lbcttjbe 1801 in the case of Radha Chum Rai v. K'men 
— Chand Rai and an-other.^ The property in this case 
was situated within the district of 24-PerguDnahs, 
and the defendant contended that his brother’s widow 
Jiad no right to the share of her husband, but that she 
was only entitled to a maintenance. The Court, how- 
ever, held, on the authority of the opinion of the Pun- 
dits, as Avell as by a reference to the Digest of Hindu 
Law, that she was entitled to the w'hole estate of her 
deceased husband, and directed that the widow should 
be put into possession of the fourth sliare belonging 
to her husband. 

Another case in which the same question was raised 
was decided by the Sudder Dewany Adawlut in 
1801. It is the case of RajlmUub Bhooyan v. M-mnn- 
mut Pmaeta. De? The property in this case ivas 
situated in the district of Mymensing ; and the plain- 
tiff, as heir of her husband, claimed a third share of a 
zernindary, that being; the share of her husband. 
The defendant, who was one of the three brothers of 
the plaintiff’s husband, denied that the plaintiff had a 
title to any share of the zemindaiy claimed ; and 
alleged that it had been held undivided for many 
generations, and was not subject to division. The 
Court, basing its judgment upon the opinion of the 
Pundit, held, that the widow, as heiress of her husband, 
was entitled to his share of the zemindary, and gave 
her a decree accordingly. 

’ Ihid, p. 69. 


1 Sel. Bep., p. 41 
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In another case,' decided by the Sudder Dewany i-BCTpi5 
Adawlut in 1802, the widow’s right to succeed to her ' — 
husband’s estate was the subject of discussion. The 
plaintiff, as the widow of her husband, claimed as his 
heiress a third share of a certain zemmdary from her 
husband’s brothers ; her husband and the two defend- 
ants being three brothers wdio held the zemindary 
jointly. The defendant, among other objections, 
raised the question as to whether the plaintiff as heir 
of her husband was enti tled to a tliird share of the 
zemindary, or whether she was only entitled to 
maintenance. The Sudder Dewany Adawdut, after 
consulting with the Pundits, declared that the widow^ 

Avas entitled to her husband’s share of the property, 
and gave a decree accordingly. The property in this 
case was situated witliin the district of Moorshedabad. 

These are some of tlie earliest cases in which the 
(juestion regarding the widow’s right to succeed was 
raised; and it seems that it was uniformly held in 
favor of the widow’s claim. So far, tliercfoi’e, as the 
Courts are concerned, the point seems to have lieen 
well settled in the latter end of the last century and 
in the conlmcncement of the present century. It 
does not appear that in any sub.scquent case the jAoint 
Avas over seriousl}'^ con tested on the broad basis of tin’ 

Hindu law applicable to the stibject. 

The cases that haA’e been quoted above are Jill According 
determined by the doctrines of the Bengal school. 

^ Niikaut Kai v. Munee Chowdrain,. 1 Sel. Eep., p. 77, 
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leotuee I propose now to refer to some cases which were 
- — determined according to the doctrines of the Benares 
school. 

Tlie earliest reported case on the subject is 
that of Jhiljeet Sing v. Sheomunook Sing,^ decided 
in 1802. The suit was originally brought in the 
City Court of Benares by the j)laintifF to recover a 
moiety of a certain zemindary from his uncle. In 
the course of the case it appeared that there were 
living two widows of another uncle of the plaintiff, 
and the three brothers had formed a joint family. 
The rights of these two ladie.s canic on for discussion, 
and the l^undits declared that “ the widows were 
entitled to no share, l)ut had a riiiht to maintenance 
fi'Oiu the estate ; tluit the estate being undivided, 
Sheonmnook (plaintiff*) and Duljeet (defendant) would 
each take lialf.” The Court held accordingly. The 
Avidows, however, obtained a third of the estate; 
according to certain admissions of the plaintiff* and 
the defendant made befon;, on Avliich tlie provincial 
Court gaA'c tlie ladies a. decree. 

In another case,® decided in 181G by the Sudder 
Dewany Adawlut, regarding property situated in tlic 
district of Goruckpore, a point Avas raised as to 
Avhether the widow succeeded to a raj and zetnindary 
lield by her late husband. The Pundits in answer 
stated the law as follows : “ The raj and zcinindary 

‘ 1 Sel. Hop., p. 711. 

llaja Shumsere Lul r, Hance Dilraj Kouwar, - Bol. Hoi*., p. 21(>. 
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having descended entire and without partition to Kaja 
Ajeet Mull from his ancestors, his widow can main- ■ — 
tarn no right to possession of it during her lifetime, 
because, according to the shasters current in Goruck- 
pore, a widow is only entitled to the portion of the 
ancestral estate which, on a partition, may have lallen* 
to her husband.” The Court held in accordance with 
this opinion of the Hindu law officers. It may be 
here observed that although the ])roperty in suit was 
a raj and zemindary, the opinion of the law officers 
was not based upon that circumstance, but rested 
upon the broad ])rincii)le of Hindu law applicable to 
widows generally. 

In the case of Itmijeet Sira/ v. Oblioy Narain Siru/j 
wliich w'^as originally instituted in tlu; Zillab t'ourt 
of Tirhoot, and decided liy the Sudder Dewany 
Adawlut in 1817, the ibllowing <picstion was put by 
the Court to tin; Hindu law officer : — 

Ancestral 2>roperty being in the j)o.ssession of 
three brotliers, one dies leaving a wido’vv; who av ill 
succeed to his share ? his Avidow or liis brothers ? ” 

To this the following answer AA^as submitted by the 
law officer : — 

“ In case of undivided property, if the deceased 
loft no issue, the brothers, and not the AvidoAv, will 
suc(;eed to liis .share. This is according to the doc- 
trine of Narud Munee as entered in the Mitaeshara 


2 Sel. Hep., p. 315. 
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lectukb aiid other tracts.” The decree of the Court was given 
— according to this opinion. It will be seen here that 
this case was governed by the doctrines of tlie Mithila 
school, but as regards the point in issue, the Mithila 
school follows the rule of the Mitacshara. 

widow, however, who succeeds to the estate of 
succLds. her husband is, according to all authorities, the chaste 
widow ; or, in oilier words, the widow who, during her 
liusband’s lifetime, was not guilty of unchastity. The 
Hindu religion and Hindu law attaches special merit 
to chastity iu female.s. Tlie cliief duty and the 
highest virtue of a female is to remain chaste, and 
the Hindu law, accordingly, declares unchastity as a 
serious disqualification in a female sucli as to dis- 
entitle her to suc(;ccd to tlic estate of her late husband. 
The passages of Hindu law bearing upon this point 
are all collected in tlie jirefatory part of tlie oixler 
of reference by Justice Mittcr in tlu; well-known case 
of Kerry Koliianee v. Monirnrn Kalita, reported in 
If) AVeekly Reporter, p. 307 et seg. 

All uic All the authorities of Hindu law are unanimous 

aulhorif.io.s 

this pro- point, that a chaste widow only succeeds, 

posmoii, guilty of unchastity during the life- 

time of her husband, is declared incapable of succes- 
sion. We find the author of the Mitacshara laying 
down thus: “ Therefore, the right interpretation is 
this, — when a man who was separated from his 
co-heirs and not reunited Avith them dies, leaving 
no male issue, his ividow (if chaste) takes the estate 
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in the first instance.” ‘ The words ‘ if chmte ’ are the Lecturb 

comments of Ballamhhatta, and do not occur in the — ' 

original text : that Vijnaneswara mtendcd to confine 

his observations to a chas'tt; widow, will appear from 

the concludinj? sentence in the chapter relating to The Mituc- 

the right of the widow to succeed : ‘‘ Therefore, it is 

a settled rule that a wedded wife Oeim/ chaste takes 

the whole estate of a man wlio, being separated from 

his co-heirs, and not subsequently reunited with them, 

dies leaving no male issue.”* 

The author even proceeds furtlier, so as to declare 
that a wife suspected of incontinence is incajiable of 
succession. For this pur|)ose the following text of 
Harita is quoted : “ If a woman l)ecoming a widow 
in her youth be headstrong, a mainteiiance must, in 
that case, be given to her for the support of life.” 

This [passage is thus interpreted : “ This passage of 
Harita is intended for a diaiial of the right of a 
widow suspected of incontinency to take the whole 
estate. From this very passage it appears that a widow 
not suspected of misconduct lias a right to take the 
whole property.”'* And again: “ With the same view 
Sancha has«said ‘ or his ehlcst wife,’ being eldest by 
good qualities, and not sup[)osed likely to be guilty 
of incontinency, she takes the whole wealtli : and 
like a mother maintains any other headstrong wife 
of her 'husband.”* 


’ Ciiaj). II, Sec. i, para. 30, 
‘ Ibid, 39. 


" Ibid, 37, 
* Ibid, 38. 
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THE widow’s RiaHT OF SUCCESSION. 

There is no separate discussion of this subject in 
the Dayabhaga. That is owing to the fact that the 
author of the Dayabhaga did not dissent from this 
position of the Mitacshara, but accepted it. Hence 
the’ rule of the Mitacshara on this subject also obtains 
in Bengal. The author of the Dayabhaga has indicated 
his a<i}ierence to tins doctrine in several passages of 
his work, where he has attempted to establish the 
widow’s title to inherit. 

The otlier authorities of the Bengal school have 
adhei’ed to the same doctrine, llaghunandana, in his 
Dayatattwa, commenting on the well-known passage 
of Katyayana relative to the widow’s duties, thus 
delivers himself : “ ‘ Keeping unsullied the bed of 
her husband ’ intends one who knows no other man 
tlian the husband. Accordingly, in that part of the 
Harivansa which treats of religious observances, it is 
said : 0 auspicious Arundhati, of unchaste women, 
all good acts consisting of gift, fasting, and merits, 
likewise all religious observances, are fruitless.”* And 
in the next paragraph llagliunandana quotes as an 
autliority the following text of Yrihat Menu ; 
“ Let the sonless wife, keeping unsullied the bed of 
her husband, and persevering in religious observances, 
offer his oblations and take (his) entire share.” 

To the same purport Sreekrishna Tarkalankar, in 
lus Dayakrama Sangraha, quotes the text of Katya- 
yana before-mentioned for the purpose of showing 

‘ Cbap. XI. pjaira. 17. 
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that a widow' who preset'ves unsullied the bed of 
her lord succeeds to his estate.* — 

Ja^annatlia Tarkapanchanaua, the author of the Tiie Digest. 
Digest, liolds the same opinion regarding unchastity 
in the widow. He has considered the question in 
several places, particularly in Book V, Cliap. Vlll, 

Sec. i, which is devoted to thq discussion of the 
widow’s title to succeed to the estate of her husband. 

The passages of this author bearing upon this point 
ai’e most of them collected together in tlie reference 
order by Justice Mitter in the case of Kerry Kolltany 
V. Moniram. Kolita, wliich has been before referred to. 

The following are some of the reported cas(?s bear- tik* report- 
ing upon this point of Hindu law. In the case of nie subject, 
Kadhamoney Raur v. Nilmoni'y Doss,' dticided by tlie 
late Sujireme Court in. 1792, it was found that “ the 
plaintiff, after her husband’s death, had been incon- 
tinent, and had long since voluntarily quitted the 
house and protection of her husband’s family. Slie 
was at the time of the action living with her own 
father and brothers.” The Court held, tliat the 
widow liad forfeited, by her incontinence, luir riglit 
to her husband’s estate. It may be observed that, in 
this case, the unchastity was mbnequent to her hus- 
band’s deatli, and not during the husband’s lifetime; 
and the Court in this case did not appear to have 
drawn any distinction between unchastity during the 
himband's lifetime and uncliastity after Ms death. 

* Chap. I, Sec. ii, para. 3. * Moatriou’s lliuiiu Law Cases, p. :il4. 

ID 
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In another case, ivhich arose in the Zillah Court of 
Hooghly, the questions that were put to tlie Hindu 
law officers for their opinion were these : — I.s?, 
whether a widow, who subsequently to her husband’s 
death became unchaste, succeeded to his estate ? 
%id, whether a widow, who ivas guilty of unchas- 
tity during her husband’s lifetime, and had on that 
account been expelled from the family, had any right 
to inherit her husband’s estate ? The answer of the 
law officers to both the questions was in the negative. 
It appears that the law officers seemed to draw no 
distinction between the two cases ; for, in support of 
their answ'cr, they quoted the same authorities on 
Hindu law which referred indifferently to the two 
questions.’ 

In another case, which arose in 1811 in the Zillah 
Court of the 24-Pergunnahs, it was found tliat a man 
died leaving a widow, who had become a prostitute, 
and the Hindu law officers answered that, in such 
case, “ she has no title to her husband’s proyicrty, and 
ought to be expelled from his house.” ’ It does not 
appear from the report whether the unchastity was 
during the husband’s lifetime or subsequent to his 
death. 

The case of Kerry KoUtany v. Moniram Kalita^ 
may be considered as an authority in support of 


* Macnagliten’s Hindu Law, Vol. II, p. 19, case iii, 
s* Ibidj p. 21, case iv. 

» 19 W. R., 367. 
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the above proposition of Hindu law. Although the 
question directly at issue in that case was different, — 
it was, however, conceded on both sides, and accepted 
by the Court, on the authorities that were brought 
to bear upon the question, that a widow who was 
guilty of unchastity during the husband’s lifetinie, 
did not succeed to his estate. 

In the case of Matumfinee Debea v. Joy Kali Debea' 
it was held by Peacock, C. J., delivering the judgment 
of the Appellate Court, that “ there is no doubt that, 
according to the Hindu law'^ of inheritance, a wdfe 
who commits adultery during the lifetime of licr 
liusband loses her riglit to inherit her husband’s 
estate, unless the act is condoned by her husband or 
expiated by penance.” The point, how^ever, that was 
directly in issue in the case ■was, whether a w^idow, 
who after succeeding to tlie estate of her liusband 
becomes unchaste, is deprived of the estate Avdiich 
has' so devolved on her. The (kmrt of Original 
J urisdiction held, and so did the Court of Appeal, 
tliat the widow would not be deprived of the estate. 

The Avidow succeeds to the property of her hus- 'I'lie widow 
band, (■/. e.) to the property Avhich her husband 
jiossessed at the time of his death, or w'^as entitled to 
at that time. The widow does not, for the purposes anc".*'"’”"' 
of inheritance, represent the husband ; (f. e.) the 
widow' Avill not lx; entitled to any property to wdiich 
her husband, if liA'ing, aa'ouM have been entitled by 

' M AV. n. . 23, A. o. .1. 
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lECTtrBE right of inheritance.* Thus a man dies leaving a 
— brother and the widow of another brother ; in this 
case the surviving brother will take the whole estate 
to the exclusion of the widow ; but the husband 
of the widoAV, if living, would have shared the in- 
heritance with the surviving brother. This point was 
tlecided in the case of Ranee Bhabani Dehi and 


Tlie liua* 

batuVs 

causo of 

aotnui 

(lesoomla 

to tlie 

widow. 


Ranee Mohamaya Dehi v. Ranee Suroojnwni.^ It was 
held in tliat case that “ the ap]xjllants (the widows 
of the first and second sons) were the persons 
entitled to succeed to tlie shares of their husbands 
respectively, tltough not to the share of Ilubinder 
Narain, their husband’s brother, who died long after 
their husbands, and to w'hose jwoperty they could 
liave no title.” In anotlier case'* tlie same point 
Avas raised and decided. The question in that case 
Avas put very obscurely, but it appears from its pur- 
port and the Jinswer to it, that the widoAV did not 
succeed to the property to Avhich her husband, if 
livin'*', would have been entitled ; the ansAver being 
“ that tlie surviving Avidow has no title to inherit 
from her sapindas.’* 

If the husband, hoAvever, had been entitled to pro- 
perty of which he did not or could not take posses- 
sion during his lifetime, tlien, on his death, his 
widow, as his heiress, would be entitled to sue, if the 
laiv of limitation did not bar her, to recover posses- 


* Iluroo.^^unde rc(' Pobee r. llajossurec Deboe. 2 W. It., ;d2l. 

“ 1 Sol, p, 1711. 2 Macnag-liten. p. 21b 
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sion of the said property, the cause of action in such Lectuke 
a case descending to the widow. The widow would — 
also be entitled to succeed to possession of the pro- 
perty in Avhich her husband had a vested interest 
under a will or deed, the actual enjoyment of the 
same by her husband liaving been postponed by an 
intervening life-estate.' 

There is a class of persons whom the Hindu hiAV' The 
has declared incapable of inheriting. Tlixy are as ‘jijt- 
follows : — “ Impotent persons, outcasts, persons born “'"'I,', 
blind and deaf, madmen, idiots, dumb persons, and from icli 

tlioir is-» 

those who have lost a sense ora lirab.”^ Other sages^ tvorc 

. . * uxcli J. 

include lepers .and religious mendicants in tliis cate- 
gory. These persons are excluded from the inheri- 
tance. Their widows, therefore, t.ake nothing, since 
tliey themselves took nothing ; although their sons, 
who are free from those def(!cts, would inlierit pro- 
perty which they, but for those defects, w'ould have 
themselves inlierited. The widows of such persons 
however are entitled to maintenance to the end of 
their lives ;* and Yajnawalkya adds, on condition of 
their conducting themselves aright.^ But if they are 
unchaste, they should be expelled. 

The Hindu law, however, only declares tliat these 
persons (impotent, &c.) are incapable of inhenting 

* llnro-suiulnTCC Deboe r. IJajcssnveo Deboii, 2 W. R , 1121; licwaa Fcr- 
t^ad r. Miiwsamut Radha Be I tee, 4 Moore's I. A , i:>7. 

® Menu, Chap. IX, v. 201. ^ Dovala. 

^ Dayabhag-a, Chap. V, para. 19. 

^ Mitaeshara, Chap. II, Bee. i, para. 21. 
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lko-htre property ; there is no authority which declares that 
— they are incapable of holding jiropcrty (like persons 
attainted in English law'). Therefore, a person 
falling witliin this category is perfectly competent to 
acquire property by purchase or gift or tlie like ; and 
their widows w’-ould succeed to any such property 
which they might have held during their lifetime. 

I have lieen up to this time considering the case 
of w'idows who belong to the same caste w'ith their 
husbands. That, however, though a necessary limit 
of the discussion in the present age (Kali 1 uga) was 
not so during the other three ages, when inter- 
marriages betw'een the four castes W'ere allow'cd botli 
in the direct order of the castes called anidorna 
Anuioma luamages, as w’ell as in their inverse order called 
frltUmna pratUoiua marriages. The amdorna marriages, how'- 

juarriagus 

doscribeii. ever, w'cre considered proper ; and the pratiloma 
marriages, though legal, Avere considered blame- 
Avortby. In the present age (Kali Yuga) inter- 
marriages betweeh the castes have be(*n prohibited, ‘ 
and marriage betAvecn persons of the same caste only 
alloAvcd. 

Inter- tlii’ce RgGs intei'marriage between the 

thetiSt,'" foul* classes was allowed. In amdorna marriages a 
thicc .igt,-.. could legally haA^e four avIaus, one from 

each of the four classes ; a Kshetrya could haAm only 
three ; a Vaisya tAvo, and a Sudra only one. The 

' Brjilinia Purauii: Vriliati XfiriKlyji Piiraua and Aditj^fi Parana quoted 
by Raj^lmnandana in his Udvaha Tattwa, 
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first wife of a man must, however, be from his oion 
class his dharma patni, whom he marries from a — 
sense of duty. “For the first maiTiage of the 
twice-born classes, a woman of the same tribe is re- 
commended ; but for such as are impelled by inclina- 
tion to marry again, wmmen in the direct order of 
the classes is to be pi’eferred.”® 

“ A Sudra woman only must be the Avife of a 
Sudra ; she and a Vaisya, of a Vaisya ; those two 
and a Kshetrya, of a Kslietrya ; those three and a 
Brahraani, of a Brahmana.”^ 

On the same subject another ancient Rishi tlius 
ordains: “ The most suitable match for every tribe is 
a wife of the same class. Or four A\d\es may be 
allowed to a priest in tlie oi'der of tlie classes ; three 
to a Avarrior ; two to a merchant ; and one to a 
man of the servile class.”* Ihutliinasi in tlu: Same 
way declares : “ Four avuvcs may be cs])oiised by a 
Brahmana, and thi'ce, two, and one, by men of other 
classes respectively.”'’ 

As regards the title of the Avidows of the several Accoidinff 

^ . tl) liu 

irti-CS acshani 
tlio tvulows 

of their husbands, there is a diffijrence of o[)inion 
among the authorities. The author of the Mitacsliara 
is of opinion that all the widows succeed together 
although they belong to different classes. It is there 

' Menu, Chap. Ill, v. 4. ® Ibid. v. 12. IhUl, v. IB. 

* Saricha and Licliilia, quoted in Digest, Bk. V, Chap, ii, v. li>2. 

* Ibid, V. 151. 
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THE WtftOW’S UIcniT OP STTCCESSTON. 

laid down that, “ in the first place, the wife shares 
the estate. Wife (patni) signifies a woman espoused 
in lawful wedlock, conformably with the etymology 
of the term as implying a connection with religious 
rites. Singular number, because the class is denoted. 
Hence, if there be several, whether of same or differ- 
ent castes, they divide and take the j)roperty accord- 
ing to their shares.” ‘ What the shares of tlie 
widows of different castes are, whether equal or 
unequal, the author docs not say ; and no inference 
can be drawn from the text itself. 

The autlror of the Dayabhaga maintains a contrary 
opinion. He says the word ‘■patni’’ means a wife 
belonging to the higliest tribe, and the patni who is 
entitled to succeed is a wife of that description. If a 
Brahmin hiippens to have foxxr wives belonging to 
the‘foxir classes, then, on his death, his Brahmin 
widow shall succeed to his estate : in her default the 
Kshetrya wife, but not a Vaisya, nor a Sudra, though 
married to him. The passage in which this matter 
is discussed is as follows : — “ The rank of W’ife 
belongs in the first place to a woman of the highest 
tribe : for the text [of Sancha, &c. ] expresses that 
the eldest wife takes the wealth, and seniority is 
reckoned in the order of the tribes. Thus Menu 

^ MitacBhara, Cliiip. II, Sec. i, para. 5. Note , — The la.Bt two senteuces 
<Io not occur in Mr. Colebrooke’s translation. But it is now well estab- 
lished, that they occur in the Mitaeshara ; and Mr. Colebrooke’s MS* 
was in that resptict defective. See Jijoyiaiiniba Bayi v, Kamachi Bayi, 
:i Mad. itep., p. 424 ; Norton’s Leading Oases, p. 509. 
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says, “’When regenerate men take wives both of their 
own class and others, the precedence, honor, and 
habitation of those wives must be settled according 
to the order of their classes.” Therefore, since seni- 
ority is by tribe, a woman of equal class, though 
youngest in respect of the date of marriage, is 
deemed eldest. The rank of wife (patni) belongs 
to her, for she alone is competent to assist in the 
performance of sacrifices and other sacred rites. 
Accordmgly Menu says : “ To all such married men 
the Avives of the same class only (not wives of a 
different class by any means) must perform the duty 
of personal attendance and the daily business relating 
to acts of religion. For he who foolishly causes 
those duties to be performed by any other than his 
wife of the same class Avhen she is near at hand, 
has been immcmorially considered as a mere Chandala 
begotten on a Brahmini.” But on hulurc of a wife 
of the same tribe, one of the tribes immediately 
following may be employed in such duties. Thus 
Vishnu ordains : . “ If there be no wife belonging 
to the same tribe, [he may e.\ecute the business 
relating to acts of religion] with one of the tribes 
immediately following, in case of distress. But a 
regenerate man must not do so with a woman of the 
Sudra class.” ‘ Execute business relating to acts of 
religion ’ is understood from the preceding sentence. 
Therefore, a Brahmini is lawful wife (patni) of a 

Brahmana. On failure of such, a Kshetrya may be 

'20 


LECTtraa 

HI. 
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Lboxcbb such in case of distress : but not a VaviVa nor a 

III. . . ^ 

— Sudra, though married to him. A Kshetrya woman is 
wife of a Khestrya man. In her default a Vaisya 
woman may be so, as belonging to the next follow- 
ing tribe; but not a Sudi’a woman. A Vaisya is 
the only wife for a Vaisya, since a Sudra wife is 
denied in respect of the regenerate tribes simply.”' 

The authorities quoted by Jimutavahana in the 
above passage do not expressly refer to the question 
of succession to property ; they seem rather to ex- 
press the spiritual superiority of a wife belonging 
to the same class with the husband. As succession 
to proj)crty, however, is dejiendent upon considera- 
tions of a spiritual nature ; the inference from the 
above authorities is, that a wife whose spiritual supe- 
riority is thus declared, is also preferable in matters 
of succession. Jimutavahana accordingly says, as an 
inference from the preceding passage, that, “ in this 
manner must be understO(xl the succession, to property 
in tlK5 order in which the rank of wife is acknoir- 
ledged. Therefore, since women actually espoused 
may not have the rank of wives, the following 
passage of Narada intends such a case ; ‘ Among 

brothers if any one die' Avithout issue, or enter a 
religious order, let the rest of the brethren dmde 
his wealth, except the wife’s separate property. Let 
them allow a maintenance to his women for life, 
provided these preserve unsullied the bed of their 


Dayabbaga, Chap. XI, Sec. i, para. 47. 



THE widow’s right OP SUCCESSION. 


155 


lord. But if they behave otherwise, the brethren lecture 
may resume that allowance.’ ” ^ ~ 

“ Accordingly, in passages declaratory of the wife’s 
right of succession, the term ‘ wife ’ ( patni) is used ; 
and in those which ordain a maintenance, the terras 
‘ woman ’ or nai'i) or ‘ spouse ’ {bharya), or 

other similar ’word.” ^ 

Raghunandana, folloiving Jimutavaliana, maintains Kaghu- 
tlie same opinion on this subject. He says : “ By the 
terra ‘ Avife ' (patm) is intended the wife of the 
sauic class with tlie husband ; since it is expressed 
(in several texts) that the senior ’wife (takes the 
Avealtli).* 

“ The seniority is described by Menu : ‘ When re- 
generate men take Avives both of tlieir own class 
and others, the seinxjrity, honor, and apartment of 
those wives must be settled accoi’ding to the order of 
their classes.’ ” * 

“ JiTarada ordains mere maintenance of wives other 
tluxn those of the same class. Of the bi'others, if any 
one dej)arts Avithout issue, or enters into a religions 
order, let the rest diA'ide his AAHAaltli excepting tlie 
wives’ separate property. Let them allow a mainte- 
nance to his A\dAn;s (stri) for life, provided these 
preserAT- unsullied the bed of their lord. But if they 
beliave otherwise, tlie brethren may resume that 
alloAvance.” ® 

* Dayabhji;^a, Cluip. XI, Sec. i, \)VLxa, 48. Ibid. 49. 

^ Bayatiitfcwa, Chap. XI, para. 19. ^ Ibid, 20. * Ibid, 21. 
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“ Thus, as there is a distinction between a wife 
taken from the same class and one who is not so, 
texts like the following should be interpreted with 
reference to this distinction.” ' 

‘Raghunandana, therefore, is of opinion that the 
wife of the same class with the husband succeeds to 
his property. The wives belonging to the other 
classes do not inherit property ; they are only entitled 
to maintenance. 


* Dayatattwa, Cliap. XI, para. 22. 



LECTURE IV. 

THE OBLIGATIONS OF THE WIDOW AS AN HEIRESS. 

— 

Effect of unchastiby after widowRood — Matunginee Debee v. Jay Kal 
Debee — Jiistice Markby’a conclusion — Judgment in appeal — Inter- 
pretation of Act XXI of 1 850 — Kerry Kolitance Moniram Kolita 
Justice Mi tier’s judgment — The judgment of Couch, C.J. — Obliga- 
tion to rCvSide with the husband’s family — Optional — Kasinath Bysaok 
V. Hurrosundery Dossec — Raja Pirthee Sing Raneo Raj Kower — 
Effect of a direction in the husband’s will to reside at a particular 
place — Obligation to perforin the husband's sraddha — Eff e,ct of omission . 

I HAVE considered, in a previous lecture, the obli- 
gations of widows generally, irrespective of their 
condition as heiresses or not. I shall now try to 
explain to you the special obligations which a widow 
must fulfil when slie inherits the property of lier 
husband. 

The first obligation of a Hindu widow, after she 
inherits the property of her husband, is to remain 
chaste. 1-iet the childless widow, preserving un- 
sullied the bed of her lord, and abiding with her 
venerable protector, enjoy with moderation the pro- 
perty until her death and similar authorities may 
be quoted from the other Smritis in which the obli- 
gation to continue chaste during widowhood is strictly 


* Katyayana quoted in the Dayabhaga, Chap. XI, See. i. para. 56. 
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Le^re enjoined. The important question, however, arises 
— as to what will be the effect of unchastity during 

Effect of _ _ J’ & 

^ichustity widowhood, on the enjoyment of her husband’s pro- 

h^od."^ perty which she had inherited. I have pointed out, 
in a previous lecture, that unchastity during the 
• husband’s lifetime disentitles the widow from succes- 
sion on his death. The Bengal High Court has 
maintained that tlie tw^o questions are not the same; 
and, consequently, a decision on the latter question 
does not conclude the previous question. It becomes 
necessary, therefore, to clecide the question independ- 
ently as to ■whether unchastity during widowhood 
wdll have any prejudicial effect on the widow’s enjoy- 
ment of her liusband’s property. In the case of 

MatiinRi- Matanninee Dehee v. Jay Kali Debec^ the point Avas 

Tiee Do.bee , , . " , ^ 

lietce directly raised. The plaintiff, as the daughter of one 
llamgopal Banerjee, sued for possession of tlie move- 
able and immoveable pi’operty belonging to the said 
liamgopal, Avhich was in the possession of the defend- 
ant, his widow and heiress, on tlie ground that the said 
defendant, who Avas the Avidow and heiress of the said 
Ramgopal, liad forfeited lier estate of a Hindu AAodow 
in the propei'ty of her husband, by an act of unchas- 
tity; it being proved that, after her husband’s death, 
tlie defendant had a chihl by a person in her employ. 
The plaintiff prayed that the defendant be depriA-ed 
of the property, and that it be handed over to her as 
the next heir of her fatlier. 


' 14 W. R., A, O. J., 23. 
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Justice Markby, who ti’icd the case in the first 
instance, held: — — 

Is#. — That, according to the authority of Menu 
( Laghu Menu as he calls it), the widow had “ no right 
of succession whatever to the estate of her husbarid.” 

2nd. — That, according to the seven texts of Vri- 
haspati (quoted before^), the virtuous; wife, if her 
husband die before her, shares his wealth. 

— That the words ‘ virtuom wife ’ are a render- 
ing of the woi’ds pati-hrota sad hurl 
in the original Sanscrit^ which, according to dagan- 
natha, “ include chastity and many other ■virtues 
besides the observance of certain I'cligious practices 
and austerities.” 

4#A. — That, of all the inspired writers whose texts 
have been referred to, Katyayana and Vrihat Menu arc 
the only two authorities who make conjugal fidelity' 
as a condition to the widow’s right of succession. 

hth. — That, according to the reasoning of Jimuta- 
vahana, by which he establishes the ividow’s title to 
succession, it seems he wuis of opinion “ that the 
widow continues to hold the estate only so long as 
she performs the duties which are the foundation of 
her right.” 

6#/t. — That, according to the Mitaeshara, “ the suc- 
cession of a chaste widow is expressly declared,” and 
“ that the widow may either seek to obtain progeny 
or may remain chaste.” 

' See a7itej pp. 123-121. 
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lbctubb Ith. — That, accordinff to the Vivada Chintamoni 

— and the Vyavahara Mayukha, “ a wife, faithful to her 
husband, takes his wealth, not if she be unfaithful;” 
and “ faithful to her lord” means “ chaste.” 

— ‘That, according to Jagannatha, “what is 
chiefly enjoined on the widow is the general practice 
of austerities.” No special mention is made of chas- 
tity: but “ a widow who from a wish to bear children 
* slights her deceased husband by marrying again, 
brings disgrace on herself here below, and shall be 
excluded from the seat of hen lord.” 

9#/«. — That, in all the Commentaries there is a chapter 
on E.xclusion from Inheritance ; but in none of them 
is unchastity mentioned as a reason for exclusion. 

\{)th. — That, according to the opinion of Mr. Cole- 
brooke quoted by Sir Thomas Strange in his Ele- 
ments of Hindu Law, “ an unchaste Avife is excluded 
from the inheritance ; but nothing short of actual 
infidelity in this respect discjualifies, nor the inherit- 
ance once vested in her is liable to be divested unless 
for loss of caste unexpiated by penance and unre- 
deemed by atonement.” 

ll^A. — That the cases of Radhamoney Jiaur 
versus Nilmoney Doss^ Moliaranee Bmunt Kumaree 
versus Maharanee Kumid Kumary^ and Rajkumaree 
Dossee versus Golahee Dossee^ did not decide 
the point at issue in the present case ; and in 

' Moutriou’s Hindu Law Cas., p. 311. 7 Sel. Rep., p. 168. 

‘ S. D. A. Rep. of 1868, p. 1891. 
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the first case the facts are “ too scantily stated for Lectuesi 
any very secui’e inference.” — 

Vith , — The conclusion arrived at is “ that neither Justice 
for iinctiastity, nor any otlier vicious act, is a right conclusion, 
forfeited under the Hindu law;” “ that it is not the 
immoral act alone which in any case destroys the 
right, but the loss of caste or degradation wdiich may 
follow thereupon; ” “ that the defendant has not, by 
the simple act of unchastity proved against her, slie 
not having been degraded or ex 2 )elled from caste, 
forfeited her laght as widow of Ramgopal to inherit 
his estate.” The suit was, accordingly, dismissed. 

The plaintiff appealed against the judgment, and .rudgment 

t ^ * in 1 A 11 appeal. 

the appeal came on for hearing before the Appellate 
Bench consisting of Peacock, C.J., and Maepherson, J. 

The judgment of the Appellate Ooui’t, which w^as 
delivered by the Chief Justice, w'^as generally in 
affirmance of tlie judgment of the first (Jonrt. 
Peacock, C.J., says : — “ Mr. Justice Markby has stated 
that adultery is not sufiicient to dcj)rive a widow of 
an estate Avliich she has taken by inheritance from 
her deceased husband in the absence of degi'adation 
or expulsion from caste. I wish to avoid being sup- 
posed to express any opinion that if she were; degrad- 
ed or deprived of her caste, her estate would cease to 
exist.” 

The Chief Justice then expres.secl his# opinion as to i„tfirpre- 
the meaning of Act XXI of 1850. He took tlie Act’xx\ 

. . of 1«00. 

same view of it that Sir Lawrence Peel expressed in 

21 ♦ 



162 OBLIGATIONS OF WIDOW AS AN HEIRESS, 

Lectujib a case^ in 2 Taylor and Bell, and he held thai; the 
— ^ Act was intended to cover aU casiis of loss of caste 
consequent upon a change of religion or fi’om any 
other cause. He dissented from a decision of the 
Sudder Dewanny Adawlut,® which held that the loss of 
caste in the Act “ meant loss of caste by reason of ex- 
communication from religion.” And the Chief Justice 
is reported to have said, — “ I, therefore, notwith- 
standing the decision of the Sudder Court in the case 
decided in 1858, take the same view of Act XXI of 
1850 Avhich was taken ‘by Sir Lawrence Peel in the 
case to which I have referred; and I, thei’efore, am of 
opinion, that tlie principle of this case is not affected 
by the fact that the respondent had a child by a 
Sudra. As far as chastity was concerned, it made 
no difference whether the father of hte chil dvras a 
Sudra or a Brahmin. It is only as regards caste that 
that circumstance would make any difference.” 

There is one important point which the judgment 
of the Chief Justice decided, which is this, viz .^ — that 
even if the Hindu widow was guilty of adultery of 
such a nature as led to a loss of caste, it would not 
still deprive her of the estate which she had inherited 
from her husband ; for the Chief Justice was of 
opinion that the forfeiture which the Hindu law 
woidd entail in such a case would be saved by the 
operation of Act XXI of 1850. What sort of adul- 


* Sornomoney Bosoe v, Nemychurn Boss, p. 300. 

^ HajkoomarecBoseet'. GolabeoBo&ee, Sudder Bocisiou for 1 808 , p. ISdl* 
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tery would entail a loss of caste on tlie adulteress is 
a mixed question of Hindu religion and Hindu cus- 
toms. Probably, adultery with a non-Hindu will 
have that effect, or of a high caste Hindu woman with 
one belonging to the lowest castes of Hindu society. 

This case of Matunginee JDebee v. Jag Kali Debee 
was decided by the Appeal Bench in 1869, and the 
case of Ken'g Kolitanee v. Moniram Kolita came on 
before a Division Bench of the High Court, presided 
over by Bayley and Mitter, JJ., in 1872. Their 
Lordships, dissenting from the judgment in the case 
of Matunginee Debee, referred the following points for 
the opinion of the Full Bench : — 

l.s’t. — Whether, under the Hindu law as adminis- 
tered in the Bengal school, a widow, who has once 
inherited the estate of her deceased husband, is liable 
to forfeit that estate by reason of unchastity? 

2nd. — Whether the forfeiture, if any, is barred by 
Act X.Xr of 1850 ? 

Two judgments in tliis case need be referred to ; 
one is the referring order of Justice Mitter, which 
Avas accepted by him as his judgment in the case, 
and which ultimately became the judgment of the 
minority of the J udges of the Bench, consisting of 
Kemp, GloA'er, and Mitter, J.J., and the other is the 
judgment of Chief Justice Couch, AAdiich Avas the 
judgment of the majority of the Bench, consisting of 
Couch, C.J., Jackson, Phear, Maepherson, Markby, 
Ainslie, and Pontifex, JJ. The latter, as the judg- 
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irient of the raajoi’ity, is the judgment of the Court, 
and in substance affirms the judgment in the case of 
Matumjinee Ddiee v. Jay Kali Dehee. 

Justice Mitter in his judgment held : — 

1. That, accordmg to the ancient sages or Rishis, 
Menu, Narada, Yajnawalkya, Vrihaspati, Paithinasi, 
Harita, and others, woman must be maintained in a 
state of perpetual dependence by her husband and 
relatives. 

2. That the widow is a mere trustee for her life 
for the soul of her deceased husband. 

3. That the rules restricting the Avidow’s rights 
are not mere moral precepts, but are intended to be 
strictly enforced. 

4. That the tendency of Hindu law is to exclude 
females generally from succession on account of their 
incapacity to perforin the parbanna sraddha. 

5. Tliat, so far as her mode of enjoyment is con- 
cerned, there is no difference between the corpus of 
the estate which she inherits, and its profits. 

6. That the reversioner is entitled to take steps 
to prevent her from using those proceeds for a pur- 
pose other than that sanctioned by the Hindu law. 

7. Every act done by the widow which renders 
her incapable of using the estate for the benefit of 
her deceased husband, operates as a cause of for- 
feiture. 

8. That, according to the original authorities on 
Hindu law (the texts from the liishis and the com- 
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Dientators are cited atlengtli), unchastity on the part liEOTORE 
of the widow renders her incapable of performing acts — 
beneficial to the sold of her deceased husband, and 
therefore operates as a cause of forfeiture. 

The judgment of Couch, C.J., which was the juilg- Tiiejmis- 
ment of the Full Bench, established the following 
points : — 

1. The widow is not a tnisUe in the sense which 
is ordinarily attributed to that word. 

2. That as other female heirs, such as tlie daughter, 

(Ssc., do not forfeit their estate if they fail to perform 
duties for which the estate Avas conferred upon them, 
tliere is no reason for declaring, in the case of the 
AAndow, that she forfeits her estate for such incapacity. 

A daughter, Avho had succeeded as a spinster, Avould 
continue to hold the estate even after tlie death of her 
childless husband, wlien she becomes wholly ineffica- 
cious to confer benefits for Avhich she was selected. 

3. The AvidoAv’s estate is not conditional ujion her 
using it for the purpose of benefiting her husband. 

4. The proposition that, if a trustee is not in a 
position to fulfil his duties, the trust proiierty must 
be taken way from him, is not correct either in llmdu 
or in English law. 

5. The text of Katyayana, “ let tlie childless 
widoAv preserving unsullied the bed of ber lord,” &c., 
is not to be interpreted as making the enjoyment con- 
ditional upon her keeping unsullied the bed of her 
lord. 
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G. The proposition that an estate once vested 
cannot afterwards be divested, is unsupported by 
authorities in Hindu law. 

7. There is no analogy between the widow’s estate 
and. the widow’s maintenance. 

8. That the estate once inherited by the widow 
is not forfeited simply by unchastity. 

No opinion was given by the Chief Justice as to 
the effect of Act XXI of 1850 upon unchastity on 
the part of the widow : it was considered unnecessary 
with reference to the answer that was given to the 
first question. 

The judgment in this case is pending in appeal 


^ Note. — The Privy Council lias since delivered its judpfment, aiTirming 
the judg-metit of the majority of the Judges of the High Court. Their 
Lordships’ jiulgment is as follows : — 

Sju JL Pi:.\cock, — T his is an appeal from a decision of a Full Bench 
of the High Court of Judicature at Calcutta. It was admitted by virtue 
of a special order of Her Majesty in Council, whereby the appellant had 
leave to appeal in the form of a special case upon the following ques- 
tions, viz . : — 

].?/ — Whether, under the Hindu law as administered in the Bengal 
school, a widow who has once inherited the estate of a deceased husband 
is liable to forfeit that estate by reason of unchavStity ; and, 

2nd . — Whether the forfeiture, if any, i.s barred by Act XXI of 1850. 

The appeal was admitted on account of the importance of the ques- 
tions submitted for determination, and the great interest which the 
Hindu community take in it. 

Tlie case came in tho first instance upon special appeal before a 
Division Bench, consisting of Mr. Justice Bayloy and Mr. Justice Dwar- 
kanath Mitter, who wore of opinion that the defendant had, by reason 
of unohastity, forfeited her right in her husband’s property ; but in 
consequence of a contrary ruling o{ the Higli Court, referred tho two 
questions abovemon tinned to a Full Bench, with their remarks thereon. 

The Full Bench consisted of the Chief Justice and nine other Judges, 
and the^ajority held that the widow, having once inherited the estate, 
did not forfeit it by reason of her subsequent unchastity. Three of the 
Judges however, viz.j Mr. Justice Kemp, Mr. Justice Glover, and Mr. 
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before Her Majesty’s Privy Council; the expenses of LKc-nmis 
the appeal having been met by a public subscription. 

Justice Dwarkauath Mittor, disacuted from the opinions expressed by 
the majority of the Court. The case is fully reported in the liJ B. 

L. R., p. 1. 

The subject has been very elaborately discussed by the Chief Justice 
and the other Judg“es of the Full Bench, and it has also bcori fully 
ari^:ucd before their Lordships on behalf bf the uppoUaiit. The respond- 
ent did not appear. 

The opinion of Mr. Justice Mitter, who was himself a learned and 
accomplished Hindu lawyer, and those of the other two Judges who were 
in the minority, are entitled to very great weight ; but having consi- 
dered and weighed all their arguments, their Lordships are unable to 
concur in the opinion.^ which they cix^iressed. 

The earlie.st case in which the subject was fully discussed in the High 
Court is the case of Srlntati Matanylme Dehee v. Srimati Jay Kali DchuG 
(5 B. L. R , 403), wdiich was the cause of the reference. 

That case was originally tried before Mr. Justice Markby, who deli- 
vered a judgment, in which he showed much research and great know- 
ledge of the subject. The case was appealed to the High Court, and 
heard before the then Chief Justice aud Mr. Justice Macphersoii, who 
affirmed the judgment of Mr. Justice Markby, 

Their Lordshii).s will, in the first instance, advert to the judgments of 
the dissentient Judges, and in particular to the opinion oxprc.ssed by 
Mr. Justice Mitter on referring the case, and to his judgment after the 
argument iu the Full Bench. Reasoning from the general notions of 
the Hindu commentators, touching the frailty and incapacity of women, 
aud the necessity for their dependence upon and control by some male 
protector, and from the origin and nature of a widow's interest in the 
property which she takes in succession to her husband, ht) arrived at the 
conclusion that she i.s, as he expresses it, a trustee for the benefit of 
her husband’s soul that inasmuch as, by reason of michastity subse- 
quent to her husband's death, she becomes incapable of performing 
elfectually the religious services that are essential to hi.s Hjiiritual welfare, 
she ceases to*’be capable of performing her trust, and must tliereforo be 
taken to have broken the condition on which she holds the j)ro])crty, and 
to have incurred the forfeiture of her estate. It may be remarked that 
the other two dissentient Judges differed from Mr. Justice Mi tier’s view 
of the nature of a Hindu widow’s estate, and, therefore, from a good 
deal of the reasoning upon which his conclusion is founded. But, how- 
ever that may be, their Lordships entirely concur with the Chief Justice 
and the majority of the* Judges* in rejecting the somewhat fanciful 
analogy of trusteeship, ^ 

Mr. Justice Glover’s judgment is founded upon the express texts, and 
upon the ground that by reason of unchastity a widow becomes incapable 
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lectoue The judgment of the High Court does not seem 
• — to have been approved by the Hindu community. 

of performing those religious ceremonies which are for the benefit of her 
husband’s soul. He draws a distinction between a widow and a son, and 
saysiiCL'J B. L, R., p. 55) ; — 

“ The theory of the Hindu law of inheritance is the capability by the 
heir of performing certain religious ceremonies which do good to the soul 
of the departed, and he takes who can render most service. The .sons 
down to the third generation could do most, offer most oblations, and 
confer greatest benefits, therefore they arc first in the line of heirsYfix). 
Th <3 widom comati ne;nts tin huinfj ahle to confer oonfilderahlc, though 
hft?iejitrs\ and it in onlg because she is ahle to do this that she is allowed to 
take her husband's share. 

“ It would scoin, therefore, to be a condition precedent to her taking 
that estato, that she should be in a position to perform the ceremonies, 
and offer the continual funeral oblations, which are to benefit her 
deceased husband in the other world ; and in this respect her position 
is very different from that of a son. The son confers benefits upon his 
father from tlie lucrc fact of being born capable of performing certain 
ceremonies. His birth delivers him from the hell called put : and, 
whether in after-life ho offer the funeral oblations or no, he succeeds to 
his father's inheritance from the fact of being aide to offer them. With 
the widow it is not so ; she can only licrform ceremonies and offer obla- 
tions so long as she continues chaste, and directly she becomes unchaste, 
from that moment her right to offer the funeral cak(3 ceases.” 

These reasons do not appear to be sufficient to siipj^ort the learned 
Judge’s conclusion that a ^vidow forfeits her estate when she ceases to be 
able to perform the iicees.sary religious ceremonies. It is admitted that 
she may by law hold the estate without performing them, and that she 
may give, sell, or transfer the estate to another for her own life. Xoi* 
does tliere ai)|)ear to be any suificioiit reason for the distinction attempted 
to be drawn between a son or other heirs and a widow with reference to 
tlie forfeiture of the estate when the person who has succeeded to it has 
become incompetent to xierform the duties which he or she ought to 
perform. The proprietary right of a son by inheritance from his father 
is expressly ordained, because the wealth devolving upon sons benefits 
the d(3ceased (Dayabhaga, Chap. XI, See. I, v. 118), and the right of suc- 
cession of other heirs to the property is also founded on competence for 
offering oblations at obsequies {18th verse) ; see also v. o2. But a son, 
even if by the mere fact of his birth he delivers his father from the hell 
called^;?//!, is, according to the Dayabhaga, excluded for certain causes 
from inheritance in the same manner as other heirs (see the Dayabhaga, 
Chap. paras. 4, 5, and 6) ; but, if he once succeeds, the estate is 
not divested for anything less than degradation, though, causes which 
would have excluded him if they had existed before succession arise 
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The publiq, subscription got up to contest its validity Lbctoub 
by an ajjpeal to the Privy Council is evidence of that -r— 

after the estate has descended. This is admitted by Mr. Justice Mitter 
<ia B. L. R., p. 7). 

Their Lordships will proceed to consider the principal texts ppou 
which the learned Judges who were in the minority founded their 
judgments. 

Mr. Justice Mittter, in hi.s judgment, delivered upon the Full Bench 
(13 B. L. U., p. 40), says 

Of all the authorities above referred to, the Dayabhaga of Jimuta- 
vahana, the acknowledged founder of the Bengal school, is undoubtedly 
the highest ; and it is therefore to the Dayabhaga that I shall first direct 
my attention. I do not wish, however, to go over all the texts quoted 
and relied upon by the author of that treatise in discussing'the widow’s 
right of succession. I will refer to two of those texts only, — namely, 
the texts of Vrihat Menu, cited in v. 7, Sec. I, Chap. XI of Mr. Cole- 
forooke’s translation of the Dayabhaga ; and that of Katyayana, cited 
in V. oG of the same section aud chapter. These two v^erses ai’o as 
folio ws : — 

^ (1.) The widow of a childless man, keejyiiig unsullied her liushand’a 
bed, and ixo-severing in religious observances, shall present his funeral 
oblation and obtain his ontiro share.’ 

‘ (2.) Let the childless widow, keeping Tinsullied the bed of her lord 
and abiding with her venerable proticetor, enjoy with moderation the 
Iiroperty until her death. After her lot the heirs take it.’ ” 

With regard to the former of the texts above cited, although the 
present i>articiple is used, it clearly refers only to the eoinluct of the 
Avidow up to the time of her husband's death, and not to her conduct 
subsequently. It cannot mean up to the time of her presenting the 
funeral oblation; for, iiotwifch.standing the order of the word.s, the 
meaning of the text i.s, that having obtained the husband’.s share, the 
patni or wi<iow should perform those ceremonies comlucivo to the spiri- 
tual benefit of her husband and her.self, which can bo accomplished by 
wealth, and which a female is competent to perform. Scr ’Jdie Vira- 
mitrodaya, Chap. Ill, Part I, s, 2, and the Smriti Ohandrika, Chaj». XX* 

Sec. I, vv. 13, 1(), and 20. In this view the text would run thus,— “ The 
widow of a childless man having kept unsullied her husband’s bed, and 
persevered in religious observances, .shall obtain his entire share, and 
present his funeral oblation.” 

Mr, Justice Glover points to the words “ persevering in religious 
observances,” to prove that the whole text ai»plics to a peidod subsequents 
to the husband’s death, and as referring to a continually abiding condi- 
tion, because he assumes that a wife cannot perform religioq^ ohsorv- 
auces during her husband’s life, and that, therefore, those words must 
have relation to a period after her husband’s death. But the as.sumptiou 

22 
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fact. It ap|)eared to be opposed to the. instinctive 
convictions of the community. How that conviction 

does not appear to be correct, for in the Smriti Chandrika, Chap. XI, 
Sec. I, V. 17, the meaning* oi; the words, “persevering in religious 
observances ” are thus explained, — “ practising religious ceremonies even 
during the lifetime of the husband, with the husband's permission," ko., 
whence the inference is drawn, in v. 18, that a patniy to inherit her 
husband’s estate, must bo a pious woman. And again in v. 12, a virtuous 
woman is “ one that lives with her husband, associating with him in 
the performance of rites ordained by Cruti and Srnriti, and observing 
fastings and other religious ceremonies.” 

The second of the texts relied upon is that of Katyayana. 

lb is imi)ortanb to see for what purpose the text was cited, and with 
that view to refer to the verses immediately preceding those in which 
the text is cited, for there is nothing more likely to mislead than to read 
a single paragraph from the Dayabhaga or Mitakshara alone without 
studying the whole chapter, and in some cases, even, without studying 
several chapters of the same treatise. 

In Chap. XI, Sec. I, the author of the Dayabhaga, v. 61, sums up his 
argument in support of the widow’s right to succeed to the entire pro- 
perty of her husband, for which jiurpose he had cited the text of Vrihat 
Menu. He says : — 

“ By the term ‘ his share ’ is uiider.stood the entire share appertaining 
to her husband, nob a part only," (the translator adds the words “ suhi- 
cient for her support.”) 

And then iu v. 65 he concludes : — 

“Therefore the interpretation of the law is right as set forth by us,”r7'.:., 
that “ the widow’s right must be adirmed to ex: end to the whole estate 
of her husband” (v. (>). 

He then proceeds, in v. 66, to de.al with the mode of enjoyment, and 
to show that, notwithstanding a widow takes the entire estate, she is not 
entitled to make a gift, sale, or mortgage of it, to the exclusion of her 
husband’s heirs. He says : — 

“Bub the wife must only enjoy her husband’s estate after his demise ; 
fihe is not entitled to make a gift, mortgage, or sale of it ” 

And then, in support of that proposition, he refers to the second text 
cited, and proceeds : — 

“Thus Katyayana says: — ‘Let the childless widow, preserving un- 
‘ sullied the bed of her lord, and abiding with her venerable protector, 

* enjoy with moderation the property until her death. After her death 
^ let the heirs take it.’ " 

Mr. Justice Mibter, in his judgment, remarks at p. 41 of 13 B. L. R., 
that the author of the Dayabhaga cited that text, not for the purpose for 
which he cited that of Vrihat Menu, viz., that of establishing a widow’s 
right to succeed to the entire estate of her deceased husband, but for that 
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was based, whether upon custom or upon express 
law, or upon both, it is difficult to say. In tlie case 


of defining: the nature and extent of the interest which devolves upon 
her by virtue of that rig-ht. 

In his remarks made on referring* the case, however, he reasons ii,pon 
it as an isolated text, and says (13 B. L. R., p. Ifi) : — 

This passage shows clearly, not only that the widow’s right is n more 
right of enjoyment, the word * enjoyment ’ being understood in the 
sense explained above, but that the exorcise of that right is absolutely 
dependent on her ^ preserving unsullied the bed of her lord/ T/ir juirtU 
evpial form of the word ‘ preserving,’ i.e.y oontinually preserving, which 
is also the form used in the original Proves conclusively 

that the injunction is one in the nature of a permanently abiding condi- 
tion, which the widow is bound at all times, and under all circ urns tan cos, 
to satisfy ; and the right of enjoyment oonferrdt upon her being ex- 
pressly declared to he f<i(,hject to suaJt a cotidltion, every violation of it 
must necessarily involve a forfeiture of that right.” 

Mr. Justice Glover also, at page 57 of 13 B. L, R., expresses a similar 
opinion, and he refers to the present participle “ preserving ” as denoting 
continuance, and as referring to the time after the widow has taken tho 
property originally ; and he adds besides, if the words “ keeping unsnlliod ” 
refer only to passed time, what is to be made of the other part, which ho 
assumes to import a condition, r < 2 ., “ living with her venerable protector.” 
“ She cannot,” he says, “ live with him until she is a widow, and “ whilo 
she lives with him she is to kee];» unsullied her husband’s bed.” It is 
by treating the words ‘‘ living with her venerable protector ” as consti- 
tuting a condition that he endeavours to add force to his argUTnonb 
that the words “ keeping unsullied the bed of her lord ” also express 
a condition. But that argument fails, inasmuch as it has been ex- 
pressly held by the Privy Council, in the case of Km^hbiaih liyaark 
V. Harrosimdery Dnsaar, Vayavastha Darpana, 117, and 2 Morley’s 
Digest, 1118, that tho words “abiding with her venerable protector” 
do not create a condition of forfeiture in case of her refusing to 
abide with him. Referring to that decision, Mr. Justice Mitter says, 
that it lendsi' in an indirect way considerable support to his view, 
inasmuch as that particular cas(3 was decided expressly upon tho 
ground that the widow had not changed her residence for imchiusto 
purposes. Their Lordships, however, are of opinion that the words 
‘‘abiding with her venerable protector’’ do not, umler any circum- 
etauces, create a condition or a limitation of a widow’s right to enjoy 
the property of her husband to the period during which she abides 
with her protector. They agree with the Chief Justice in tho oi)inion 
which he expressed at p. 82, that neither the words “ j)reserviug unsul- 
lied the bed of her lord,” nor the words “ and abiding wdth her venerable 
protector,” import conditions involving a forfeiture of tho widow’s 


in 
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itself, there was no enquiry as to the custom, if any, 
bearing upon the subject ; that I think was a serious 


vested estate ; bat even if the words were more open to sneh a con- 
struction tliaii they appear to be, their Lordships are of opinion that 
what they have to consider is not so much what inference can be drawn 
from the words of ICatyayana's text tiiken by itself, as what are the 
conclusionB which the author of the Oayabhag’a has himself drawn 
from them. It is to t-liati treatise that we must hjok for the authorita- 
tive exposition of the law which governs Lower Bengal, whilst on the 
other hand nothing is more certain than that, in dealing with the same 
ancient texts, the Hindu commentators have often drawn opposite 
conclusions. Now how has Jimutavahaua dealt with this particular 
text I It has been seen for what purpose he cited it ; but how does he 
comment on it in the rest of the section in which it occurs ? He com- 
nieuts on the word.s “ vfcierable protector (v. 57) ; he define.s who are 
intended to take after the demise of the widow under the term “ the 
heirs ’’ (vv, 58 and 59) ; glances at her duty to lead an abstinent, if not 
an ascetic, life, and to avoid '• W’aste ” (vv. GO and (>1 ), and deals with 
her power of alienation, and the limitations upon it (vv. 02, 65, and 0-1). 
But ho nowhere says one word from wliich it can be inferred that, in 
his oi)inion, the text implied continued chastity as a condition for the 
duration of her estate, or that a broach of chastity subsequent to the 
death of her husband would operate as a forfeiture of her riglit. It can 
scarcely be supposed that a commentator m acute and caref ul as Jimuta- 
vahana, if he had drawn from the text of Katyayana the inference 
that a widow wa.s to forfeit the estate if she should become uncliaste 
after her husband's death, would not have stated that inference clearly 
by saying, in v. 57, “let her enjoy her hnsband's estate during her 
life, or so long as she continues chaste ” instead of using only the 
words “during her life"' and stating that “when she dies*’ the 
daughlicrs and others arc to succeed. 

The right to receive inaintenance is very different from a vested 
estate in proixjrty, and therefore what is said as to maintenance cannot 
bt; extended t^o the case of a widow’s estate by succession. However, the 
texts cited in rogaril to mamtenance ehow that when it was intended 
to point out that a right wa.« liaible fco resumption or forfeiture clear and. 
express words to that elfect were used. Jimutavahana, in Chap. XI, 
8oc. I, V. 48, of the Hayabhaga, refers to a text of Narada, in which 
he says, — “ Let them allow a maintenanoe to his women for life, 
“ provided they keep unsullied the boil of their lord. But if they 
“ behave otherwise, the brother may resume that allowance.” How 
different are those words from those used in the text of Katyayana. 

Mr. Justice Mittor, in order to get rid of the argument that a 
daughter, becoming a sonless widow, or unchaste after having succeeded 
to the estate of her father, does not forfeit the estate, argues that the 
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omission. This was pointed out «7ackson, J., in 
his judgment.' As it is the decision in a case 

texts to which he refers are applicable to a daughter as well as to a 
widow, and he refers to v. 31, Sec. II, Chap. XI of the Bayabhaga 
to show that the text of Katyayana is apidicahlc to all women. {Sea 
13 B. L. R., pp. 15 and 40, 4tS and 41).) 

It seems clear, however, that though an unchaste daughter is excluded 
from inheriting her fatiier’s estate, or an unchaste mother that of her 
son, it is not by virtue of either of the above-mentioned text of Vrihat 
Menu or that of Katyayana. Those texts have reference to the bed of the 
deceased owner of the estate. The words, his funeral oblation,” and 
“ his share,” and ‘‘ the property,” liave reference to the oblation, the share, 
and the property of the lord or husband mentioned in the preoeding parts 
of the texts, whose estate is to be inherited, and not to the husband or 
lord whoso estate is not to bo inherited, such as the husband or lord of a 
daughter or mother, as the case may be, of the decjeased owner, who, 
in default of a widow, may be next in succession to inluirit his estate. 

Verse 31, Sec, II, Chap. XI, only extends to other women the rule 
applicable to a wife, that a gift, sale, or mortgage of the estate is not 
to be made, and that after her death the heirs of the deceased owner 
are to take, and not that part of the rule which is included in the words 
“ keeping unsullied the bed of her lord.” This is made clear by s. 30, 
in which it is said : — 

“ Since it has beou shown by a text cited (Sec. I, v. 50) that on the 
decease of the widow in whom the succession had vested, the hjgid heirs 
of the former owner who would regularly inherit liis properl^y if there 
were no wi<low in whom the succession vested, namely, the daugliters 
and the rest, succeed to the we-alth ; therefore, the same rule (^(unicernvmf 
the SHCces^Uyii of the former possesaorH' next heii’s) is inferred a fortiori 
in the case of the daughter and grandson (moaning a daughter’s sou), 
whose i^retensions are inferior to the wife's.” 

Then comes s. 31, which is in the words following : — 

“ The word ‘ wife ’ in the text above quoted (Sec, I, v. 55) is oiniiloyed 
with a general import, and it implies that the rule ” (meaning the rule 
referred to in Chap. XI, See, 11, and para. 30) “ must be understood as 
applicable generally to the case of a w'omaii’s succession by iiiheritanco.” 

Their Lordships have dwelt at some length upon the two texts that 
have been considered, since it is upon tliom that the arguincnt»B of the 
dissentient Judges are mainly founded. For tJuj reasons above stated, 
^hey are of 0 })inioa that these texts, neither expressly nor by noces.sary 
implication, atfirm the doctrine that the estate of a widow, once vested, 
is liable to forfeiture by reason of unchastity subsequent to the death of 
her husband. 
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LECTnitE amonff two blacksmiths residing in a comer of Assam. 

IV. ^ ^ “ 

— gives the law to the whole of the Hindu community 
residing in this presidency.* 

The juclgraentB of the High Court have so exhaustively reviewed the 
late® authorities upon tliis question, that their Lordships do not think it 
necessary to go fchrougli the same task. It is sufficient to say that, in 
their opinion, those autboiities, though in some degree conflicting, 
greatly preponderate in favour of the conclusion of the majority of the 
Judges of the High Court. 

In their Lordships’ view it has not been established that the estate 
of a widow forms an exception to what appears to be the general rule 
of Hindu law, that an estate once vested by succession or inheritance 
is nob divested by any act which, before succession or incapacity, would 
have formed a ground for exclusion of inheritance. 

The general rule is stated in the Viramitrodaya, a book of authority 
in Southern India (tiee 12 Moore’s Indian Appeals, 460 ; and Mr. Cole- 
brooke’s Preface to the Dayubhaga), and which may also, like the 
Mitaeshara, be referred to in Bengal in cases where the Hayabhaga is 
silent. It is there said, in para. 3 of the Chapter on Exclusion from 
Inheritance (Chap. VIII), “ amongst them, however, an outcast {patita) 
and addicted to vice are excluded if they do not perform 

penance and then in para, 4 the exclusion again of these takes place 
if their disqualification occur previously to partition (oy succession), 
but not if subsequently to partition (or succession), for there is no 
authority for the resumption of allotted shares. In para. 6 it is said 
that the masculine gender in the word “outcast,” &c., is not intended to 
be expressive of restriction, and that the law of exclusion based upon 
defects excludes the wife or the daughters, female heirs as well. 

Mr. Justice Jackson has ably pointed out the great mischief, uncer- 
tainty, and confusion that might follow upon tlie affirmance of the 
doctrine that a widow’s estate is forfeited for unchastity, particularly in 
the present constitution of Hindu society, and the relaxation of so many 
of the precepts relating to Hindu widows. The following consequences 
may also be pointed out : — 

According to the Hindu law, a widow who succeeds to the estate of her 
husband in default of male issue, whether she succeeds by inheritance 
or survivorship — as to which sttc the Sklvafjunga ease^ 9 Moore’s I. A., 604 
— does not take a more life-estate in the property. The whole estate is 
for the time vested in her absolutely for some purposes, though in some 

^ The decision of the majority of the Calcutta Judges has been 
lately followed in two similar cases before the Alhihabad High 
Court Nehalo v. Kishen Lai, 2 All., ICO ; Bhobani v, Mohtab Kuor, 
2 All., 171. 
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Another obligation which the Hindu law imposed lectukb 
upon the widow was the obligation to reside with the - — : 

^ « ObliKatloa 

reside 

respects for only a qualified interest. Her estate is an anomalous one, 
and has been compared to that of a tenant-m-ball. It would perhaps 
be more correct to say that she holds an estate of Inheritance to herself 
and the heirs of her husband. Bub whatever her estate is, it is clear 
that, until the termination of it, it is impossible to say who are the 
persons who will bo entitled to succeed as heirs to her husband. 

The succession does not open to the heirs of the husband until the 
termination of the widow’s estate. Upon tlie termination of that estate ► 
the jiroperby descends to tiiose who would have been the heirs of the 
husband if he had lived up to and died at the moiiieut of her death 
(Moore’s I. A., 400). 

If the widow’s estate ceases upon her committing an act of unchastity, 
the period of succession will be accelerated, and the title of the heirs of 
her husband must accrue at that period. Suppose a husband dies leav- 
ing no male issue and no dauglitcr, mother, or father, but leaving a 
chaste wife, a brother, a neplievv, the son of the surviving brother, and 
other nephews, sons of deceased brothers. The wife succeeds to the 
estate, and the surviving brotlier is her protector. {See Uayahhaga, 

Chap. XI, Sec. I, v. 57.) If he survive the widow, he, according to the 
Bengal school, will take the whole estate, as sole heir to his deceased 
brother, and the nephews will take no interest therein, for brothers’ sons 
are totally excluded by the existence of a b rothor (Dayabhaga, Chap. XI, 

Sec. I, V, 5 ,* id., Chap XI, Sec VI, vv. 1 and 2). The surviving brother 
may be advanced in years ; the widow may be young. The probability 
may be that she will survive him. If her estate were to cease by reason 
of her uuchastity, the benefit which he would derive fnun her Fall would 
give him an interest in direct conflict with his moral duty of sliiolding 
her from temptation. But, further, the widow has a right to sell or 
mortgage her own interest in the estate, or in case of necessity to sell 
or mortgage the whole interest in it. (Dayabhaga, Chap. XI, Sec. I, 

V. 1)2.) If her estate ceases by an jict of unchastity, the purchaser or 
mortgagee might be deprived of his estate if the surviving brother of 
the husband should prove that the widow’s estate had ceased in conse- 
quence of an act of unchastity committed by her prior to the sale or 
mortgage. 

Again, if the surviving brother should die in the lifetime of the widow, 
all the nephews would succeed as heirs of their deceased uncle ; but if 
the son of the surviving brother could prove that the widow s estate 
had ceased, by reason of an act of unchastity committed in the lifetime 
of his father, and that consequently the estate had descended to his 
father in his lifetime, ho would be entitled to the whole estate as heir 
to his father, to the exclusion of the other nephews. Thus the period 
of descent to the reversionary heirs of the husband might be accele- 



176 


OBLrOATIONS OF WIDOW AS AN HEIRESS. 


lectube members of lier husband’s family. On this subject 
the author of the Dayabhaga has quoted the follow- 

rated by an act of unchastity committed by the widow ; the course 
of descent might be ch«anged by her act, and persons become entitled 
to Inherit as heirs of the husband, who, if the widow had remained 
chaste, would never have succeeded to the estate; and others who would 
otherwise have succeeded would be deprived of the right to inherit. 

In tlie case of Srimati Matunginee Dobee v. Srimati Jay Kali Debee ^ 
r> B. li, R., 490, the following remark was made by the then Chief Justice. 
He said : — 

“ In the case of Katama Katcluer v- The Rajah of SMvagu?iga, 
9 Moore’s I. A., it was held that a decree in a suit brought by a 
Hindu widow binds the heirs who claim in succession to her ; but that 
can only be in a suit brought by her so long as she holds a widow’s 
estate. It would cause infinite confusion if a decree in a suit brought 
by a widow could be avoided, if it could be shown that she had com^ 
mitted an act of niichastity before she commenced the suit. But if the 
rule contended for is correct, and the csfcato which a widow takes by 
inboritauce is merely an estate so long as she continues chaste, all the 
acts which a Hindu widow could do in reference to the estate might be 
avoided by raking up some act of unchastity against her. luconvenienco 
would not be a ground for deciding a case like the present, if the law 
were clear upon the subject ; but it is an argument which may be fairly 
adduced when the authorities in favour of the opposite view are merely 
the expressions of opinion by Hindu law-oflioors, or by European or 
modern text- wri tens, however eminent, or even decisions of a Court of 
Justice, when they are in conflict with the decisions of other Courts of 
equal weight.” 

Upon the whole, then, their Lordship.s, after careful consideration of 
this question, and of the authorities bearing ux'oii it, have come to the 
conclusion that the decision of the majority of the Judges was the 
correct one, and it is important to remark that the High Court at 
Bombay, in the case of Parvati v. Bhlku, 4 Bom. H. C. 11., 2o, and the 
High Court in the Nortb-Wostern Frovince.s, in the case of JVekalo v. 
Klshen LalL I. L. R., 2 All., 150, have given judgments to the same 
effect as that of the Full Bench at Calcutta in the j)reseut ease. 

The widow has never been degraded or dej>rived of caste. If she had 
been, the case might have been different, subject to the question as to the 
construction of Act XXI of 1850 ; for upon degradation from caste, before 
that Act, a Hindu, whether male or female, was considered as dead 
by the Hindu law, so much so that libations w'ere directed to be offered 
to his manes as though he were naturally dead. See Strange’s Hindu 
Law, IGO and 2(U ; Menu, Chap. XI, s. 183. His degradation caused an 
extinction of all his property, whether acquired by inheritance, succes* 
eion, or in any other manner, Dayabhaga^ Chap. I, paras. 31, 32, and 33. 
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ing text of Katyayana as authority: ‘‘ Let the child- Le<^bh 
less widow, preserving unsullied the bed of her lord, — 
and abiding tcith her venerable protector, enjoy with 
moderation the property until her death.” On this 
Jirautavahana says — “ abiding witb her venerable 
protector, that is, with her father-in-law or others of 
her husband’s family, let her enjoy her husband’s 
estate during her life.”^ It would seem from the text 
of Katyayana that there were two conditions prece- 
dent to the widow’s enjoyment of the life-estate: first, 
she must continue chaste; second, she must reside 
with her husband’s family, otherwise Jier right of 
enjoyment of the life-estate would cease. It has, 
however, been held in the case of Kerry Kolitanee v. 
Moniram Kolita, which has been (pioted before, that 
chastity is not a permanent abiding condition to the 
widow’s estate; in other ■words, the widow will not 
forfeit her estate by becoming unchaste. 

As regards the second condition it has also been Optional, 
held, on the authority of the answers of the Pundits, 
that the obligation to reside with the husband’s 
family can be violated by the widow ‘vs^ithout at all 
jeopardising her rights of inlieritance or otlicr rights. 


The opinion of Mr. Colebrooke in the Tr 'whuwpoly vane is founded on 
the distinction between mere unchastity and degradation. 

It is unnecessary to determine what would have been the effect of 
Act XXI of 1850, if she had been degraded or deprived of her caste in 
consequence of her unchastity. 

Their Lordships, for the above reasons, will humbly advise Her Majesty 
to affirm the judgment of the High Court. 

* Dayabhaga, Chap. XI, Sec. i, para. 67. 
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Lb^eb No doubt, it is clear that this obligation was founded 
— upon the well-known principles of Hindu law, which 
declared the continuous dependence of females upon 
their male relatives : before marriage upon their 
parents ; after marriage upon their husbands ; and 
after the husband’s death, upon their sons or other 
male relatives.^ But one would suppose that when the 
ancient sages declared it obligatory upon the widow 
to reside with her husband’s family, that they had 
some object in view in laying down the injunction 
so specifically. The interpretation, however, which 
the Pundits have put upon this passage, and which has 
been followed by the Courts, has rendered it perfectly 
optional with the widow to comply with this injunction 
or not. Whether this was owing to the prevalence 
of more liberal notions on the subject of family dis- 
cipline which made an impression upon the otherwise 
conservative and orthodox Pundits, it is difficult to say. 

Kasinatli The first case in which the question was raised for 

llysack r. ' , ^ 

nUrio- discussion, and upon which sxll the later cases are 

Biiiidery * 

Dosseo. based, is that of Kamiath Bj/mck against Ilurrosun- 
dery Dossee. The case came on, in the first instance, 
before the late Supreme Court, in 1814. The suit 
was brought by Hurrosundery Dossee, the widow of 
Biswanath ]3ysack, to recover, as a Hindu widow, 
the property belonging to her husband, from the 
hands of her husband’s brothers. The Court having, 
decreed the suit, the defendants applied for a review, 

* MenUjObap. V., v. 118* 
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among otlier grounds, assigning for error, “ that it is 
not ordered by either of the said decrees that Hurro- 
suhdery Dossee should abide or reside with and under 
the care, protection, and guardianship of the com- 
plainants, w’^ho, as surviving brothers of BisAvanUth, 
are alone entitled by the Hindu law to the care, pro- 
tection, and guardianship of his widow.” Upon this 
the Court held that ‘‘ the Pundits have uniformly 
ansAvered that the avuIow Avas not bound to live with 
her husband’s relatives. If a widow, from any other 
cause than for unchaste purposes, cease to reside in 
her husband's family, and take up her abode in the 
family of her parents, her right would not be forfeited. 
Here there was a good cause at the time, the 
extreme youth of the widoAV, and no pretence Avas 
made of the prohibited cause.” 

On the case coming up in appeal before the Privy 
CouncUin 182(1, Lord Gifford, in delivering j udgment, 
is reported to haA’^e said as folllows : — “ With respect 
to the last supposed ground of error in this decree, 
which was assigned by the appellants, — that it 
was not ordered by either of the decrees that Hurro- 
simderj^ Dossee should abide or reside Avith and under 
the care, protection, and guardianship of the appel- 
lants, who, as the surviving brothers of BisAvanath 
Bysack, were alone entitled to have the care, protec- 
tion, and guardianship of his widow, — the Pundits 
appear to be unanimous in the opinion ‘ that a Hindu 
widow is not bound to live with her husband’s rela- 


Lkctto® 
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Lectube tives.’ I will read the answer to the eighth question 
— put, which will explain what the Hindu law is upon 
the subject ; and in that, it appears, the other Pundits, 
who were called in, agreed, or at least they express- 
ed Ho objection to the opinion pronounced. The 
question put is this ; ‘ If a Avidow, for a just cause, 
ceases to reside Avith the family of her husband, does 
she thereby forfeit her right of succession to her 
deceased husband’s estate ? ’ The answer is : ‘ If a 
widow, from any cause other than unchaste purposes, 
ceases to reside Avith her husband’s family, and takes 
up her abode in the family of her parents, her right 
would not be forfeited.’ Now it Avas not pretended 
in the case that she had removed from the protection 
of her husband’s family for unchaste purposes ; she 
Avas only of the age of fourteen years at the death of 
her husband ; his brothers Avere young men ; and she 
thought it more prudent and decorous to retire from 
their protection, and liA'e with her mother and her 
family, after the husband’s death ; thei'cfore, it appears 
quite clear, from the answers giA^en by the Pundits, 
that she did not forfeit the right of succession to her 
husband’s estate, on account of remo\ing from the 
brothers of her late husband ; that they had no right 
to insist upon her not withdraiving from them, in 
order to put herself under the protection of her 
mother ; and, therefore, there appears to be no found- 
ation, to that extent, for the appeal.”^ 


* Montriou’s Cases of Hindu Law, p. 405. 
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The limitation in this case is important, that the Iuctubk 
widow must not leave the protection of her husband’s — 
family for unchaste purposes. The circumstance 
which weighed principally with the Pundits in this 
case was, that the widow had gone to live with her 
mother, a residence by no means improper. If the 
question had been put as to whether the widow had 
a prefect freedom in the choice of her residence, 
barring, of course, the prohibited case, I think their 
answer would have been in the negative. 

In the case of Oma Debia and otherfi v. Khheti 
Moni Debia, the question was raised “ whether the 
plaintiff, the widow of Gobind Persaud Lahory, was 
debarred from suing for her husband’s share of the 
property, by the fret of her having chosen to reside 
in the family of her father instead of in that of her 
husband.” The Sudder Dewany Adawlut held : “ On 
this point the decision of the Privy Council in the 
case of Kasinath Bysack v. Hurrosundery Dossee is, 
in the opinion of the Court, quite decisive as to the 
right of the plaintiff to sue.”^ 

The last case in which this point was raised was Rnja 
decided by the Privy Council in 1873, on appeal from . 
the judgment of the Allahabad High Court. It is the 
case of Raja Pirthee Sinyh against Ranee Raj Kower? 

The suit was to recover arrears of maintenance, and 
also to have a decree for future maintenance, by one 
of the widows of the late Rajah against his adopted 

* 7 Sel. Rep., p. 323. 20 W. R„ p. 21. 
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Lectuke son, the appellant. Their Lordships first referred' to 
— the case of ^asinath Bysaek v. "llurromndery Dossee, 
and came to the conclusion “ that a Hindu widow 
is not bound to reside with the relatives of her 
husband ; that the relatives of her husband have no 
right to compel her to live with them ; and that she 
does not forfeit her right to property or maintenance 
merely on account of her going and residing with 
her family, or leaving her husband’s residence from 
any other cause than unchaste or improper purposes.” 

The contention was raised in the case that it is 
obligatory upon the widoAV to preserve her reputa- 
tion, and that she preserves her reputation better by 
living with her husband’s family than elsewhere. 
To this the Privy Council answered : “ It has been 
held that the Hindu law does not require a Hindu 
widow, for the purpose of maintaining her reputation, 
necessarily to live with hw husband’s relatives. She 
does not injure lier reputation by living with her 
own mother or her own father. It is laid down as a 
rule of law that she is not bound to live with her 
husband’s relatives,” 

Effect of a If, however, the husband, by his will or otherwise 

ill the directs that his widow shall reside in his family 

liu.sband’s 

will to dwellinff-house, and be maintained there, then non- 
residence on the part of the widow will deprive her 
of her claim to maintenance. In the above case it 
was pleaded in defence “ that the plaintiff, disregard- 
ing her husband’s honor, left for Kotah contrary to 
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the terms of the will and the family custom.” On lbctuek 
this the Privy Council held, “ there was no direction — 
by the husband’s will which rendered it necessary 
for the widow to reside in her husbiuid’s house.” 

“ The case of a widow is very different from the caBe' 
of a wife. A wife, of course, cannot leave her hug- 
band’s house when she chooses, and require him to 
provide maintenance for her elsewhere ; but the case 
of a widow is different. All that is required of her 
is, that she is not to leave her husband’s house for 
improper or unchaste purposes, and she is entitled 
to retain her maintenance unless she is guilty of 
unchastity or other disreputable practices after she 
leaves that residence.” 

In the judgment in the above case, their Lordships 
referred to the case of Jadurmni Dasi v. Khetra 
Mohmi in which it was held that the widow had 
perfect freedom in her choice of residence, and that 
by voluntarily (juitting tlu; residence of her husband 
she does not forfeit her right to maintenance. Sir Law- ’ 
rence Peel, in delivering the judgment of the Court, 
said, “the (question is, whether a Hindu childless 
widow, who, sometime after the death of her husband 
uncompelled by cruelty or ill-usage, left the house of 
the family of her deceased husband to dwell at first 
in the house of her own father, and subsequently 
with her aunt, living with her own relations, the 


A Shoma Churu Sircar’s Vyavastlia Darpana, p. 384. 
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Lectueb residence being in all respects a proper one and her 
— conduct unimpeacbed, forfeits her right of mdnte- 
nance out of the property, which was that of her 
deceased husband in his life-time, and which had 
dev^olved on his heirs.” 

Referring to the case of Kasinath Bysack v. 
Hurrosundery l)()ssee,Ye(^, CJ observed: “In the 
Privy Council the question was, whether the Hindu 
heiress forfeited her estate, by selecting without im- 
propriety her father’s roof for her residence. But it 
is to be observed that the opinion of the Pundits was 
generally expressed as to forfeiture of rights, and the 
Court expressed in general terms, that the widow 
had a right, under the circumstance, to select that 
residence, and could not be compelled to reside 
under the roof of her husband’s family. This free- 
dom of choice had respect to causes as applicable to 
a widow not an heiress as to one who inherited,” 
meaning to say that the rule which had been laid 
down was equally applicable to a case of maintenance 
as it was to the case of property which the widow 
had inherited; that is to say, that she was entitled to 
a freedom of choice, and that unless she left the resi- 
dence of her deceased husband for unchaste purposes, 
she could not be deprived either of the property 
which she had inherited from him, or be deprived of 
maintenance which the Hindu law requires the heirs 
of her husband to provide for her.^ 

* See also Surnomoyee Dossoe v. Gopul Lai Doss, 1 Marshall) ^07. 
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The result, on an examination of the authoi’ities, 
may be summed up as follows : 

1. The widow is not obliged to reside with her 
husband’s family. 

2. That she has a perfect freedom of choice in 
the matter of her residence, provided the residence be 
not improper or be not for unchaste purposes. 

3. By the voluntary change of residence, or by 
refusal without any cause to reside with her hus- 
band’s family, she does not forfeit her riglit to the 
property of her husband. 

4. Nor does she forfeit her right to maintenance 
from the heirs of her husbiuid, ta whom her hus- 
band’s property has passed on liis death. 

It is clear, tlrerefore, on the above authorities, that 
the obligation of the Hindu widow to reside “ with 
her venerable }>rotector ” lias become a mci;e moral 
obligation, which tlie widow is at liberty to violate 
without incurring any forfeiture of her rights what- 
ever. 

It is difficult to say what the effect of the ruling 
in the case of Kerry Kolitanee will be upon the claims 
of widows for maintenance, who may lie guilty of 
unchastity, or who may have left their husband’s 
family fir unchaste purposes. The Bengal High 
Court has ruled, that the widow who has inhei’ited 
her husliand’s property does not forfeit (he same by 
subsequent unchastity. It may be said that the 

right of maintenance being based upon nearly the 

2t 


Lecture 

IV. 
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Lectcke same considerations as tlie ri^lit of the widow to 
IV. . . 

— succeed, tlie former right will not be forfeited by 
unchastity, if the latter is not so forfeitable. The 
only thing, however, which distinguishes a right of 
maintenance from the widow's inherited property is 
that, in the case of the former, the person bound to 
provide for the maintenance of the widow may say 
that she is guilty of such improper conduct as dis- 
entitles her from claiming tlie same, — that is to say, 
the heir may bo justified in refusing to furni.sh her 
maintenance on account of gross impropriety on her 
part. 

The limitation prescribed in the cases of Kminath 
liysach v. Ihirromndery Dossee and Jadumoni Dosi 
V. Khetiir Molmn Sil, that tlie widow shall not 
change her residence for improper jmrposes, seems to 
have been done aivay with by the recent case of 
Kerry Kolitanee. Tliis last case has ruled, that if the 
■widow is guilty of unchastity after the husband’s 
dciath, she does not forfeit lier estate. Now if actual 
unchastity does not entail forfeiture, why should a 
mere change of residence for unchaste purjioscs 
entail sucli a forfeiture. The result of the law now 
is, that if the widow changes her I'esidence for un- 
chaste purposes, her right of property or of mainte- 
nance is not at all prejudiced. 

It is singular to trace the development of this 
brancli of the law from tlie time of the case of 
Kminath Bymck v. Ilurromndery Do-s-^ee down to 
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the case of Kerry KoUtanee. If the Pundits who gave I'E«tork 
their opinion in the first case, knew that their opinion — 
would be the foundation of the present doctrines on 
the subject, tliey Avould certainly have expressed 
themselves more reservedly, and they would Have 
been very much surprised to find that the inferences 
drawn from their opinions would have led to con- 
clusions so much op|>o,sed to their own convictions 
on the subject. The fir.st case of llurrimmderjf 
Do ssee simi)ly justified a (;hange of i-esidence by the 
widow to that of her parents ; the next case of 
Jadummii Dosi went fiirtlier, it gave her a freedom of 
choice with one restriction only ; and after the ca.se of 
Kerry KoUtanee, tliat singh; restriction is also removed. 

Another obligation which the Hindu law iin|)Osed Obiipiti<"i 

to perfonu 

ujion the widow, is to j)erform the sraddha f)f her 
husband. It is the general obligation impo.scd uj)on 
all heirs taking pro[)erty under the Hindu law by 
succession to the late owner : the obligation to confer 
spiritual benefits being the measure as well as the 
test of succession. On this subject Vrihaspati ' has 
thus ordained: “Taking his (liusband’s) efliicts, 
moveable and immoveable, the preci(.)us and base 
metals, the grain, liquids, and clothes, let her (the 
widow) cause the several uraddhas to be offered in 
each month, in the sixth, and at the close of the 
year.” Jagannatha Tarkapanchanana, in commenting 


* Quoted iu tlie Dayubliaga, Chap. XI, See. i, ptna. 2. 
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Lectukk upon the passage, says : “ ‘ Let her perform the st'ad- 
— dhas in each month, and in the sixth and so forth,' 
the text should be so supplied. The double set of 
oblations must not be offered, because women are 
forbidden to perfonn this rite ; consequently the 
sraddha, and honor showm to patenuil uncles and the 
like being mentioned under the title of inheritance, 
she is only competent to the performtuice of those rites 
which are specified. But Cbandeswara remarks, — 

‘ some hold that a woman may offer the double set 
of oblations ; to forbid that, the legislator enumerates 
the sraddhas ‘ in each month, in the sixth and so 
forth.’ By tlie word ‘ month ’ are suggested the 
sraddhas offered in twelve successive months ; by the 
tenn ‘ sixth ’ arc suggested two sraddhas celebrated in 
the sixth month, one before the expiration of it, the 
other performed as usual ; the term ‘ and so forth, ’ 
includes the first annual obsequies and the anniver- 
sary si’addha to be performed yearly; hence she 
must celebrate no other obsequies; else those other 
sraddhas must be authorised by other texts ; and 
this precept would be unnecessary.’ ” 

Since a double set of oblations is offered in the 
first annual obsequies, Kaghunandana and the rest 
hold, “ that the performance of this rite by a woman 
must be deduced from a special text expressing that 
the first annual obsequies by sapindas imd the anniver- 
sary sraddhas may also be performed by a woman.”* 

* Digest^Bk. V, Chap. VIII, Sec. i, comment on v. cccxcix. 
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The commentator here was referring to the six- 
teen sraddhas which must be performed for a man 
recently deceased, viz., the first on the day imme- 
diately following the period of moiu'ning, twelve 
monthly oblations, one additional sraddha before the 
expiration of the sixth month, another before tlie 
end of the year, and la.stly the sapiadakarana, or tlie 
first annual obsequies performed on the anniversary 
of his death. 

The widow is thus obliged by the Hindu law, taking 
the estate of her husband, to perform his sraddhati. 
Supposing the widow omits or refuses to perform any 
or all of these .s‘ra(/</Aa.s', wluit ivill be the-consequence ? 
■ Will she forfeit the property which she has inlierited 
from her hu,sband ? Can the next taker of tlie [)r()j)erty, 
the reversioner, bring an action against the widow to 
deprive her of the inheritance, on the ground tliat she 
has failed in her obligation as a Hindu widow to 
perform the sraddhm of her deceased Lusl)and ? 
These are questions which it is very difficult to 
answer. In the first place, the original authorities on 
Hindu law are silent on this topic : while they lay 
down vfcry particularly the widow’s obligation on 
this head, they nowhere lay down the peniilty 
which she incurs by violating these obligations. At 
the same time it is not clear from the authorities 
whether the obligation is a mere moral one which the 
widow is recommended to comply with, or it is a legal 
one the nonperformance of which will prejudice her 
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Lkcturk 

IV. 


legal I’ights. In tlie next place, there is no reported 
case bearing upon this point directly. 

The case of Kerry Kolitanee v. Monirarn. Kolita 
may throw some liglit upon the subject, as being a 
decision upon a kindred topic. It has been held in 
tliat case that a widow guilty of unchastity after the 
death of her liusband, docs not forfeit her estate, not- 
Avithstanding the repeated injunctions of the shasters 
that tlic widow must “ preserve unsullied the bed of 
her lord.” In tlie case of a Avidow the estate vests 
in her immediately on the death of her husband, pro- 
vided she is at that time not disqualified ; she is 
enjoined to jicr/orm the sraddhas of her husband after- 
wards', the first sraddha folloAving on the eleventh day, 
after death, among the Brulimins, and on the thirty-first 
day among the Sudras ; she omits to perform that, — 
Avhy sliould she, for that or subse(|uent omissions 
forfeit her estate, if subsequent unchastity, Avhich is a 
violation of another obligation, equally imperative, 
docs not entail such conseqmmces. It cannot be said 
that the perfornuince of the sraddhas is a condition 
precedent to her taking the estate, for the widow 
takes tlie estate immediately on the death of her 
husband, and the -sraddhas are required to be per- 
formed at some future time ; the inheritance does 
not remain in abeyance till the performance of the 
sraddhoH. 

Apart from the enjoyment of her husband’s estate, 
Avhich imposes upon her certain obligations, the other 
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obligations of a Hindu widow may be enumerated lectukb 
as follows : — • — 

1. The widow is bound to be strictly cliaste. 

2. Sbe is bound to reside witb ber busband’s 
faniily. 

3. Sbe is bound to perform ber busband’s .vaddha. 

The present state of the authorities, as based upon 

the reported cases on the subject, is, that the widow, 
by violating any or all tliese obligations, does not, in 
any manner, prejudice ber legal rights over the pro- 
perty of ber husband ; tliat sbe cannot be deprived 
of the property which sbe has inherited from ber 
husband even if she were guilty of violating all tliese 
several obligations ; and it seems to me doubtful 
whether the next heir who, taking tlie property of the 
husband, is bound to maintain the widow, can refuse 
to give her maintenance in case of her violating all 
the three obligations ; her right to maintenance is as 
much a legal right as her right to the projierty of her 
husband ; and if she cannot be dejirived of tlie latter 
on account of her violating those obligations, it docs 
not seem reasonable to deprive her of the former on 
account of such infringement. In the case of Kerry 
Kolitanee the question of maintenance was incidentally 
raised ; but the judgment of Cliief dustice Coucli, 
which was the judgment of the Full Bencli, did not 
decide that point at all. Justice Jackson .seem.s, how- 
ever, to have held, that the “ widow receiving main- 
tenance loses her right thereto by subsequent profli- 
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Lecture gacy,” and he says that the rule “is in accordance 
— with reason and justice ; for a man cannot be bound 
to feed misconduct in his own family, or to recognise 
a bond of union which the widow herself has tram- 
pled under foot.” 

Such is the present state of the law regarding the 
violations by the widoAv of her obligations. It seems 
probable that the ancient legislators did not contem- 
plate results such as these, and reading the ancient 
authorities as a whole, it may be fairly observed that 
the present interpretation of the law is wholly repug- 
nant to its ancient spirit. 



LECTDRE V. 

THE REMAHIIIAGE OP WIDOWS. 

— fHi— 

Remarriage of widows believed to bo forbidden in the Kali Yuga — 

Ishwar Chuuder Vidyasagar’s widow marriage tracts — Their effect 
upon the Hindu society— The text of Parasara authorising marriage 
of widows — How interpreted — The omission in this controversy — 

Custom prohibiting widow marriage in force at the time of the 
Digests — The Dayabhaga clear upon it — How did the custom origi- 
nate — Act XV of 185G — The preamble — Sec. I— Sec. II — Effect of 
remarriage before succession opens — Sec. Ill — Secs. IV and V — 

Sec. VI — What is her Sec. VII — The Widow Marriage Act 

has not succeeded — The Hindus have not accepted it — The effect of 
a change of religion by a Hindu widow — Contradiction between 
Act XV of 185(» and the case of Kerry Kolitany — Widow marriage 
sometimes sanctioned by custom — The Pat or Kaira marriage — 

Effects of a Pat marriage — Causes of extinction of title tt> proi>erty 
— Causes of degradation — Degradation will not extinguish title 
to proi>erty — Sec. 0, Reg. VII of 1832 — Act XXI of ]8o(>. 

Another obligation which the Hindu law and the Remar- 
Hindu religion imposed upon all widows, is to con- wXws 

° ^ , believed to 

tinue in a state of perpetual widowhood. It was '•efo'-hi'i- 

^ * ueii in the 

believed by the learned in Hindu law, and by the 
Pundits, the accepted repositories of Hindu law and 
religion, that, in the present age {Kali Yuga), the 
marriage of a widow was prohibited in the Shatters ; 
that, in the first three ages, there was no such prohibi- 
tion ; but that, in the present age {Kali Yuga), the 
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lecttoe. human race having degenerated from its original 
— virtue and purity, the sages of Hindu law, for the 
benefit of the human race, by a sort of preordinance, 
declared that the marriage of widows in the present 
ago is forbidden. This was the general belief of all 
Hindus, whether they belonged to the Pundit class 
or to the lay portion of the community ; and no one 
ever for a moment thought that there was any error 
or heresy in such a belief. 

ishwar Nearly twenty-five years ago, this belief of the 
Vidyasa- Hindu Community received a rude shock. Pundit 

gar’s wi- *' 

Ishwar Chunder Vidyasagar published his famous 
tracta. tracts on widow marriage, in which he attempted to 
establish the legality, according to the Shasters, of 
the marriage of widows. He told the Hindu com- 
munity that their belief that the marriage of widows 
is prohibited in the Shasters, is a mistake and is 
utterly unfounded. Instead of there being a jirohi- 
bition, there is a clear warrant in the Shasters for 
such a practice ; and that the present practice or cus- 
tom by wliich the widows are condemned to perpe- 
tual widowhood, is opposed to the direct injunctions 
of the Shasters, and therefore sinful. He thought 
that the Hindu society has been perpetrating a great 
wrong on a considerable section of its body for a 
long time, and he exhorted the Hindu society to do 
justice to that section of its body by acting according 
to the Shasters and allowing the marriage of widows. 
This was in substance the conclusion at which that 
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illustrious scholar arrived after a careful examination 

V. 

of the Sfiasters. — 


These two tracts ran like wild fire among the 
orthodo.v Hindu community, and the Hindu society 
was as if galvanised. A fierce controversy was Ihe 


Their effect 
upon the 
Hindu 
society. 


result, which, among mild and low abiding Hindus, 


manifested itself in social ex-communications and 


family disunion, rather than in any political distur- 
bance. The whole of the orthodox community 
arrayed itself against the conclusions of Vidyasagar. 
The really learned, as well as the pretenders to Sans- 
crit learning, all thought themselves called upon to 
refute Vidyasagar’s arguments, and to defend Hindu 


law and Hindu religion, which they thought was 
seriously imperilled, from his heresy. The really 
learned were impelled by motives of earnestness and 


deep conviction, the pretenders with the object of 
gaining a certain amount of celebrity in having 
“broken a lance” with such an accomplished scholar 


as Pundit Ishwar Chunder Vidyasagar, The con- 
troversy produced, a vast mass of literature in the 
shape of answers and rejoinders, which furnishes a 
considerable amount of curious reading. This mass 


of literature is characterised by shallow reading and 


puerile observations and arguments, though in some 
of them you find a good deal of independent research • 
and really valuable learning. 

Pundit Ishwar Chunder Vidyasagar based his The t«xt of 

- Varasara 

lamous argument upon the now well-known text of *«*orisjiig 



196 


THE REMABRIAGE OF WIDOWS. 


LECTtJEE Parasara, which is the 27th verse in the fourth chap- 
ter of his Institutes. The verse' runs as follows: — 

marriafje 
of widows. 

II 

He pointed out that the Institutes of Parasara was 
specially ordained, so says the sage,^ to be the law 
for the present age {Kali Yiiga), and that the Institutes 
of other sages constitute the special law for the other 
three ages. Consequently he argued, that a text 
occurring in the Institutes of Parasara must be held 
to be specially binding in the present age. 
preted."^*'^* answers to Vidyasagar’s tracts w^re, as I have 

said, numerous ; some evincing considerable learning 
and research, while others only indicated superficial 
criticism. The substance of their arguments was, 
that the passage in Parasara, quoted by Vidyasagai’, 
has no application to the present age, otherwise 
there wiU be a direct conflict between the passages in 
the other Smritis, by wdiich the marriage of widows 
is prohibited. Another phase of the argument was, 
that the passage of Parasara referred not to the 
marriage of widows, but to the marriage of betrothed 
( )j girls whose would-be husbands are dead. 

How far Vidyasagar’s arguments were satisfac- 
torily answered by his opponents, or he answered 
their objections, I do not pretend to determine. The 


’ Chap. I, T. 23, 
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result, however, like other controversies on similar Lectobb 
subjects, was not decisive. Each party claimed vie- — 
tory for itself, and remained satisfied with the sound- 
ness of its arguments and conclusions. 

There was one important point of enquiry in •this Theomi*- 
controversy, which seems to have been overlooked 
by both sides, and which would have tlirown consi- 
derable light over this abstruse discussion, and pro- 
bably would have afforded a solution of the difficulty. 

It was admitted on all hands that the existing 
custom among Hindus prohibited the marriage of 
widows. Now when did this custom prohil)iting the 
marriage of widows originate, and under wiiat cir- 
cumstances? If the custom originated after the 
promulgation of Farasara’s institutes, I think it is 
clear that the custom came into vogue in spite of, 
and in a manner in supersession of, that text of 
Parasara, If the custom came into vogue before 
the promulgation of Parasara’ s institutes, then it 
is clear that the text of Parasara did not, or 
could not, affect or influence it. In either case 
the custom continued to exist, or came into existence, 
in totdl disregard of the text of Parasara. Then the 
question arises whether, according to the true inter- 
pretation of Hindu law, the text or the custom in 
contravention of it should be respcicted. If, however, 
this custom is entitled to the dignity of being called 
an immemorial custom,, then it is “ transcendent law, 
approved in the sacred scripture,” and therefore must 
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lbcture be respected in spite of the text which is at variance 
— with it.^ 


Custom 
profiibiting 
widow 
marriage 
in force at 
the time 
of the 
Digests. 


That the custom is of long standing is, I believe, 
undisputed. Without attempting to construe the 
doubtful and difficult passages in Menu and in the 
other Smritis relating to the subject in question, I 
think it is clear that, when the great commentaries 
on Hindu law were written, the custom prohibiting 
the marriage of widows was in full force. Let us 
look at the Mitaeshara and the chapters in it relat- 
ing to the succession of widows and daughters. 
The discussion there excludes the possibility of the 
marriage of Avidows being then in vogue. This is 


particularly observable in the case of the succession 
of the daughter, for Ave find the childless AAudowed 
daughter succeeding last. She is postponed in favor 
of a mai'ried daughter. 

Tha In the Dayabhaga it is still more clear. In 

Dayabhaga ^ . 

clear upon Chap. XI, Scc. ii, wliich treats of the daughter’s 
right of succession, it is laid down in para. 3 thus : 
“ Therefore the doctrine should be respected which 
Dicsliita maintains, namely : — that a daughter Avho 
is mother of male issue, or who is likely to become 
so, is competent to inherit ; not one Avho is a widow, 
or is barren, or fails in bringing male issue, as bear- 
ing none but daughters, or from some other cause.” 
You see, therefore, a childless widowed daughter is 


Menu, Chap. I, vv. 108 and 109. 
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excluded from inheritance by Jimutavahana. If the Lectukb 
marriage of a widow was possible, there was no — 
ground for excluding the childless widowed daughter, 
as by remarrying she might get sons who Avould 
benefit the late OAvner, and would therefore have been 
placed in the category of daughters who are likely 
to have male issue. 

If the promulgation of the Mitacshara be placed at 
about 1000 A. D., or 1100 A. D., the custom would 
certainly be over seven or eight hundred years’ stand- 
ing ; a long period certainly, and probably would 
entitle the custom to be styled immemorial according 
to Menu. 

Whether the custom originated in any authorised ii«w did 

the custom 

text in the S/M<iters, or in any approved Commentary origiuato. 
or Digest, or whether it sprung up silently and was 
gradually adopted, remains uncertain. If it had 
some such origin as the latter, the state of society 
which could have favored the growth of such a 
custom must have been someAvhat peculiar. There 
must have been something in the social condition 
of that society which must have rendered the 
marriage of widows highly inexpedient, othemdse 
a custom which is so unnatural, and therefore mis- 
chievous, could not haA’^e commended itself to the 
good sense of the society so as to lead to its general 
adoption. If the custom had a skamiric origin, the 
question would be diiFerent> : the law-abiding Hindus 
would observe it irresiiective of its consequences. 
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Lecture There is oiie thing remarkable in this controversy, 
— which is this. The Smriti of Parasara is a well- 
known Smriti ; it is so generally read and so widely 
known. How it is we do not find a discussion on 
the “subject of widow marriage in any of the numer- 
ous writers on law and religion, who wrote after 
Parasara, attempting to establish the legality of 
such marriages on the authority of that text of 
Parasara, which has been quoted by Vidyasagar. As 
it is, there is a total absence of any such discussion 
in any subsequent work of authority, and it is not 
pointed out that that te:j^t of Parasara was ever, 
before this controversy, quoted as an authority to 
establish the legality of widow marriages in the 
present age (Kali Ytuja). The only author of repu- 
tation who has expressly commented upon this pas- 
sage is the famous Madliub Acharyya, the commenta- 
tor on Parasara Smriti. His ojnnion, however, is, 
that the text in question does not apply to the 
present {Kali) age. Vidyasagar has attempted to 
show ^ that Madhub Acharyya’s interpretation of this 
text, as applicable to other ages than the present, 
is fallacious. How far he has succeeded in the 
attempt I do not pretend to determine. 

Such is the state of the controversy, and the con- 
clusions which can be drawn from it. No doubt, a 
certain state of doubt and uncertainty pervades the 


‘ Widow Marriage Tract, 4tli ed., pp, 34-47, 
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whole question. If the question had been attemptecl 
to be decided by an appeal to reason, rather than by 
an appeal to authority, there is no doubt as to what 
the conclusion would have been. 

The result of the controversy was, that a petition, 
largely signed by the supporters of Vidyasagar, was 
presented to Government to remove all legal obstacles 
to the marriages of widows, and the Legislature, in 
accordance with the wishes of the memorialists, 
enacted Act XV of 1856. 

The Act is styled an Act to remove all legal 
obstacles to the marriage of Hindu widows and 
the preamble of the statute is in these words : — 

Whereas it is known that, by tlie law as administered 
in the Civil Courts established in the Territories in the 
possession and under the Government of the East India 
Company, Hindu widows, with certain exceptions, are 
held to be, by reason of their having been once married, 
incapable of contracting a second valid marriage, and the 
offspring of such widows by any second marriage are held 
to be illegitimate and incapable of inheriting property ; 
and whereas many Hindus l)elievc that this impiitod legal 
incapacity, although it is in accordance with estaldished 
custom, is not in accordance with a true interpretation of 
the precepts of their religion, and desire that the civil 
law administered by the Courts of J ustico shall no longer 
prevent those Hindus who may be so minded from adopt- 
ing a different custom, in accordance with the dictates of 
their own conscience ; and whereas it is just to relieve all 
such Hindus from this legal incapacity of which they 
complain ; and the removal of all legal obstacles to the 
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Sec. 1. 


marriage of Hindu widows will tend to the promotion 
of good morals and to the public welfare^, it is enacted as 
follows : ” 

If the marriage of Hindu widows was, by the 
existing law invalid, as the preamble declared it was, 
then the Act altered the existing Hindu law, and in 
that respect it was a departure from the position of 
neutrality which the British Government main- 
tained with reference to the Hindu law and Hindu 
religion. If the marriage of Avidows Avas authorised 
in the Shasters, and therefore legal, then the legisla- 
tion on the subject Avas supei’fhious. As it Avas, the 
Legislature was not quite satisfied that the marriage 
of widows Avas in accordance with the true interpre- 
tation of the precepts of Hindu religion, and it 
accordingly justified the laAV on the ground that it 
“ Avill tend to the promotion of good morals and to 
the public welfare.” 

The first section of the Act reads in the folloAving 
AA'ords : — " 

“I. No marriage contracted between Hindus shall be 
invalid, and the issue of no such mariiagc shall be illegiti- 
mate, by reason of tlic Avoman having l)een previously mar- 
ried or hetrotlicd to another person who was dead at the 
time of such marriage, any custom and any interpretation 
of Hindu law to the contrary notwithstanding.” 

It simply removes the disability, and declares that 
the marriage of widoAvs shall be valid, and the issue 
of such marriage shall be legitimate. 



THE REMAERIAGE OF WIDOWS. 


203 


The second section of the Act is a very important LKCTauE 
one. It reads as follows : — * — 

" II. All rights and interests which any widow may have Scc. li. 
in her deceased husband’s property by way of mainte- 
nance, or by inheritance to her husband or to his Jineal sijc- 
cessors, or by virtue of any will or testamentary disposi- 
tion confeii'ing upon her, without e.xpress permission to 
remarry, only a limited interest in such property with no 
power of alienating the same, shall, upon her remarriage, 
cease and determine as if she had then died ; and the next 
heirs of her deceased hiusband, or other persons entitle<l to 
the property on her death, shall thereupon sticceed to the 
same.” 

This section contemplates the case of the w'idoAv, 
the mother, the grandmother, and the great grand- 
mother (four out of the five female heirs under the 
Hindu law) remarrying, llights of inheritance or 
of maintenance, which the female heir possesses in 
tiie pro[)erty of the late owuier at tlie time of her 
remarriage, shall cease and determine upon her re- 
marriage. But a right of jn'ojierty conferred by will, 
vrhich is larger tlian the widow’s estate under the 
Hindu law, shall not so determine. 

Supposing the widow remarries, and after her re- Kfiecoif 

^ ^ ^ / t/ rem. •image 

marriage her son or other descendant dies, to whom 
she would be an heir under the Hindu law, would 
the fact of her previous remarriage preclude her from 
succeeding to such jmoperty ? This question was 
raised in the case of Okhorah Soot v. Bheden Bariancef 


• 10 W. R., 34. 
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lkctuke in which, the plaintiff claimed to succeed to the 
— property of her son, who had died after she had 
remarried. Kemp, J., held, she was entitled to suc- 
ceed. He observed that, “ at the time of her remar- 
riiige, no rights and interests, cither in the estate of 
her deceased husband, or in the estate of his lineal 
successor, the son, had become vested in the plaintiff ; 
therefore, no estate in which she had any rights and 
interests ceased and determined upon her remarriage. 
After the remarriage the son died, and the estate 
which he inherited from his father devolved on the 
plaintiff, and under Sec. 5 of the same Act, viz., XV 
of 1856, she does not by reason of her reraarriagfe 
forfeit her right thereto.” Jackson, J., differed from 
the judgment of Justice Kemp. He held that the 
plaintiff was not entitled to succeed, “ as the policy 
of tlie law seems to be to jjrevent any further inter- 
ference by the widow, after her remarriage, in her 
deceased husband’s property, or as stated in the 
abstract of this section given at the head of that law, 
that the rights of the widow in her deceased hus- 
band’s property are to cease on her remarriage.” 

Owing to this difference of opinion among the 
Judges, there was an appeal under the Charter. 
Peacock, C. J., delivering the judgment ot the Appel- 
late Bench, observed as follows : — “ In the present 
case, at the time of her remarriage, the property 
belonged to her son, and she had no right or interest 
in that property. It came to her by inheritance from 
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her son, who died after her remarriage. If the son 
had pleased he might have given the property to his 
mother notwithstanding her remarriage. At the 
time of her remarriage, she had no interest in her 
deceased husband’s property by inheritance to* her 
husband or to his lineal successors. It could not, 
therefore, cease or determine upon her remarriage, 
and if she had died at the time when she had re- 
married, the property Avould never have descended 
to her.” ^ 

Again, suppose in the Mitacshara country the 
mother then a loife succeeded to the property of her 
son, and subsequently became a widow and remarried. 
What will be its effect upon the pro|)erty which she 
had inherited from his son ? Would she forfeit it, or 
retain it, is a somewliat difficult (question to ans^ver. 

As she did not get tlie property as a widow, it may 
be said she ought not to be deprived of it. On the 
other hand, it may be said, she was holding the pro- 
perty as a rtndoic, and therefore, on her remarriage, 
she ought to be deprived of it by this section. 

What would be the effect of remarriage upon the 
properly of the widow wliich she had obtained on a 
partition among her sons, does not seem to be pro- 
vided for by the Act. If it is not a right or interest 
which she has in the property of her husband by 
inheritance, or by way of maintenance, then she will 

* 11 W. R., 82 ; sec also Musst. Rupan v, Hukmi Singh, Punjab Cus- 
toms, 99. 


Lectukb 

V. 
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Lboture retain it on her remarriage : but if it is considered 
— as in lieu of maintenance, I think she will be deprived 
of it. 

The third section provides for the guardianship of 
the 'children of the deceased husband on remarriage 
of his widow. It is as follows : — 

Sec. III. “ III. On the reinan‘iage of a Hindu widow, if neither 
the widow nor any other person has been expressly consti- 
tuted by the will or testamentary disposition of the 
deceased husband tlie guardian of his children, the father 
or paternal grandfather, or the mother or paternal giand- 
mother, of the deceased husband, or any male relative of 
the deceased husband, may petition the highest Court hav- 
ing original jurisdiction in civil cases in the place where 
the deceased husband was domiciled at the time of his 
death for the appointment of some proper person to be 
guardian of the said children, and thereupon it shall be 
lawful for the said Court, if it shall think fit, to appoint 
such guardian, who, when appointed, shall be entitled to 
have the care and custody of the said children, or of any 
of them, during their minority, in the place of their 
mother ; and in making such appointment the Court shall 
be guided, so far as may be, by tlie laws and rules in force 
touching the guardianship of children who have neither 
father nor mother. Provided that, when the said children 
have not property of their own sufficient for their support 
and proper education whilst minors, no such appointment 
shall be made otherwise than with the consent of the 
mother, unless the proposed guardian shall have given 
security for the support and proper education of the 
children whilst minors/’ 
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The fourth and the fifth sections of the Act are in Lkctore 
these words : — — 

“ TV. Nothin^ in this Act contained shall be construed Sees, iv 

«n(l V. 

to render any widow, who, at the time of the death of any 
pereon leaving any property, is a childless widow, capable 
of inheriting the whole or any share of such property, if, 
before the passing of this Act, she would have been incap- 
able of inheriting the same by reason of her being a child- 
less widow.” 

“V. Except as in the three preceding sections is pro- 
vided, a widow shall not, by reason of her remarriage, 
forfeit any pi'Operty, or any right to whicli she would other- 
wise be entitled ; and every widow who has remarried 
shall have the same rights of inheritance as she would 
have had, had such marriage been her first marriage.” 

It follows from this, that a daughter, wdio is a child- 
less widow at the time of her father’s death, Avill not, 
in Bengal, succeed to her father’s property by the 
operation of this Act : she will not be considered in 
the light of a daughter wlio is likely to have male 
issue. But supposing a childless widowed daughter 
marries during her father’s lifetime, she Avill, on her 
father’s death, succeed to his property as a daughter 
likely to have male issue. That will follow from the 
second part of Sec. 5. It will follow, therefore, 
that of two childless widowed daughters of a Hindu, 
one who marries during her father’s lifetime will be 
entitled to succeed to his property in preference to his 
sister who chooses to remain a widow, thus holding 
out a direct inducement to remarry and plaoing 
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Lecthbe the daughter who chooses to remain a widow in a dis- 
— ^ advantageous position. Why the Legislature should 
have made this distinction, it is difficult to see. 

The real truth is, that this Act is a sort of compro- 
mise between the existing Hindu law and the wish, 
of the Legislature not to change that law, but at the 
same time to legalise the remarriage of widows. The 
existing Hindu law is based upon the assumption 
that the marriage of widows is illegal : when such 
marriages are legalised, and made part of the exist- 
ing Hindu laiv, the consequence is, that startling 
anomalies appear. The Act does not fit into the 
existing frame-work of Hindu law, in which there is 
no place for it. 

Again, suppose a Hindu dies leaving two daugh- 
ters, A, a childless widow, and B, having or likely 
to have male issue. In this case B succeeds to her 
father’s property. Supposing the other daughter A, 
after her father’s death, remarries, and has sons, and 
then B dies leaving sons. In this case who will 
succeed to the property ? By Sec, 2 of the Act the 
sons of A are aU legitimate, therefore, the correct 
view will be that the sons of A and B will both suc- 
ceed to the property simultaneously. This involves 
an anomaly that the sons of A succeed to her father’s 
property while she herself is living. The Hindu 
law does not allow the daughter’s sons to succeed 
in supersession of their mother, who is living. 
Tlujre is a further anomaly in this, viz., that the 
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sons of .tl, who may be born after the death of B, do Lecttoe 
not succeed at all. — 

The sixth section of the Act is in these words : — 

“ VJ. Whatever words spoken, ceremonies performed, or Sec, VI. 
engagements made, on the marriage of a Hindu female who 
has not been previously mamed, are sufficient to consti- 
tute a valid marriage, shall have the same effect if spoken, 
pei’forraed, or made on the maiaiage of a Hindu widow ; 
and no marriage shall be dcclaretl invalid on the ground 
that such words, ceremonies, or engagements are inappli- 
cable to the case of a widow.” 

h^rom this it will !ip|)car that the same ceremonies 
which render the iirst marriage of a woman valid Avill 
also be effectual in making the remarriage of a Avidow 
valid. A <juc.stion miglit arise as to what is to be Avii..ti«i.er 

fjoLvet,, 

;jotra of tlie AA'idoAV at the time of lier marriage. Is 
it the (]otra of lier father, or the tjolra of her (hjceascd 
husband ? Pundit Jshwar Cliunder Vidyasagar has 
pointed ouP that, at tlie time of her remarriage, the 
father’s gotra of the AA'^idoAv is to be mentioned as 
her yotra ; and that a fmnale, ev en after her marriag(;, 
retains the yotra of her father. This latter jiroposi- 
tion seems opposed to the Aveiglit ol‘ aiithorities 
which declare that a Avomaii after her marriagii pusses 
into the yotra of her husband, wbicb. from that tirnc 
becomes her yotra. If Yi<lyasagar’s projiosition is 
correct, it aauII follow that the AvidoAA' can lawfully 
remarry a person Avho belongs to la.'r deceased 


* Widow Marriage Tract, pp. — 172, 
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LECTtjttE husband’s gotra, he not being her sagotra ; and con- 
— sequently she can lawfully many her deceased 
husband’s elder brother, or even her own father-in- 
law. There is nothing in the rules of prohibited 
degrees in marriages which can bar such marriages, 
if those persons belong to a different gotra from the 
widow. Thus ifiarriages will be sanctioned between 
persons whose connection according to Hindu law 
would be considered as inohapatiick, great sin.^ 
These difficulties are avoided if the AvidoAV is treated 
as still belonging to the gotra of her deceased hus- 
band. 

The seventh section of the Act, which is the last 
section, is in these words : — 

Sec. VMl. “ VII. If the widow remarrying is a minor whose mar- 
riage lias not been consunimated, she shall not remarry 
without the consent of her father, or if she has no father, 
of her paternal grandfather, or if she has no such grand- 
father, of her mother, or failing all these, of her elder 
brother, or failing also brothers, of lier next male relative. 
All persons knowingly abetting marriage made contrary to 
the provisions of this section shall be liable to imprison- 
ment for any tenn not exceeding one year, or to fine, or to 
both. And all marriages rnaile contrary to the provisions 
of this section may be declared void by a Court of law. 
Provided that, in any que.stion regarding the validity of a 
man'iage made contrary to the provisions of this section, 
such consent as is aforesaid shall be presumed until the 
contiary is proved, and that no such marriage shall bo 


* Menu, Chap. XI, v, 69 . 
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declared void after it has been comummated. In the case Lisctceb 

V. 

of a widow* who is of full age, or whose marriage had been 

consummated, her own consent shall be sufficient consent 
to constitute her remarriage lawful and valid.” 


This section enumerates the persons whose consent 
is necessary to render the marriage of a minor widow 
valid. In the case of a widow whose marriage 
has been consummated, her own consent alone will 
be sufficient. Now, seeing tlie very early age in 
which marriages of girls in this country are con- 
summated, the propriety of allowing girls of such 
tender years to dispose themselves of in marriages, 
unrestrained by the wishes of their relatives, seems 
extremely (piestionable. 

This Act, so important in its jirovisions, has almost TheWWo 
remained a dead letter in the statute book, although Act. has 

” iiol. sue- 


w 


it is passed nearly a (quarter of a century ago. It is needed, 
still a fact tliat very few marriages among the high 
caste Hindus have taken ])lace in accordance with 
the provisions of this Act, and tlie consetjuence is, 
that (piestions bearing uiion the provisions of this 
Act have rarely come up before the (lourts for ad- 
judication. 

The Hindu community at large has not accepte<l The itin- 
Pundit Islnvar Chuiider Vidyasagai’’s inter[)retation not accq)i- 
of the Shcisters as correct. It does not seem to be 
convinced by his aT’gumcnts, otherwise I take it, 
wddow marriages would have been ere long more 
frequent, and would have been by this time a well 
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lectuee established custom in the country. The move- 
— ment would, probably, have succeeded better, if, 
instead of an appeal to the Legislature, which is alien 
in its constitution, a grand congress of the Hindus 
lealned in the Shmters throughout the country, and 
representing all possible shades of opinion, had been 
called under the presidency of some of its respected 
leaders, and the orthodox nature of the measure had 
been established by the decision of such an assembly. 
Such a decision would have iKxm, among the Hindus, 
what the decree of an yEcumenical Council is among 
the Roman catholics, and would have been ticcepted 
by the mass of Hindus as genuine s/imter, and the 
social reform Avould have been carried out most 
STiccessfiilly. 

The effect, Tlic cft’cct of a (“hangc of religion by a Hindu 
'''idow upon the pi’o])erty which she holds, becomes 
till widow. imjiortant question. Act XXI of 

1850 wall save a forfeitiire of luu' riglits, w'luch the 
Hindu law wouhl otherwise liave inflicted upon her.^ 
If after her conversion she remarried, Avill Sec. 2 of 
Act XV of 1850 dcjirivc her of the estate Avhich 
she obtained as a Hindu ividow ? The Bengiil High 
Court answered this ipiestion in the negative.** 
There the Hindu iviilow liad become a Mabomedan, 
and hud nfterwarck married a Mabomedan. The 
reversionar}^ heir of her Hindu husband sued for 

* Soe anir, p. 102. 

’ Gopai Sing^h r. Dhungazee., o W. R.; 20r». 
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possession of the property which she obtained as a lectuuk 
H indu widow^ The Court held, “ that the Hindu — 
law will not apply to the defendant, as it is found as 
a fact that, when she remarried, she was not a Hindu, 
but a Mahomedan. We are equally clearly of ojiini- 
on, that the real princijile to be kept in view is, that 
of equity and good conscience under Sec. 3, Act X Xl 
of 1850 ; and that, under this princijde, and tliat 
laid down in Sec. 9, Jleg. Vll of 1832, conversion 
should not involve forfeiture of inheritance.” 

The correctness of this decision is open to question. 

If the defendant in the case is a Hindu ividow, she 
is subject to the disability of a Hindu widow after 
remarriage under Sec. 2 of Act XV of 1859. If 
she is not a Hindu widow, then she cannot continue 
to hold the property, whicli is given to lier as a 
Hindu widow. 

There is a singular contradiction Ixdwccn Act XV Oomradic- 
of 185G and the case of Kerry Kolitany. ’ If a 
widow remarried she will lose her husband’s property 
by Sec. 2 of the Act, but if she became unchaste, liium,)}-. 
she will continue to hold the property, '^ilierefore, 
a honesf -widow who from conviction remarri(is, is 
subjected to the forfeiture of her rights ; but a liber- 
tine -widow is protected from similar forfeiture. 

Does not the decision in the ca.se of Kerry Kolitany, 
a.s compared wdth Act X^'^ of 1856, hold out inducc- 


‘ 19 W. H., 307. 
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Lecture ments to widows to become unchaste, rather than 
— remarry under the sanction of law and religion ? 
Widow I have been considerini; up to this time the mar- 
winctlonpd of widows as authorized by Act XV of 1856. 
i>y custom, 'p.ijgj.g howcvcr, Certain classes of Hindus among 
whom the marriage of a widow was allowed by 
custom. These, I take it, will be governed by the 
custom on the subject rather than by the Act of 
1856 ; as among them the remarriage of the widow 
owes its origin to custom, so the incidents comiected 
with that marriage must be governed by the same 
custom. 

1 may mention to you, however, that the custom 
of remarriage of widows obtains only among the 
very lowest castes of Hindus. In the Bengal Presi- 
dency it is extremely doubtfid whether a well 
recognised custom on the subject, at all obtains 
among any caste of the Hindus. Where instances 
are met Avith, they are found among the very lowest 
castes, and even among them, they are not treated as 
recognised unions, but as illegitimate and improper 
connections. 

In the other Presidencies, however, though still 
confined among the loAver classes only, these marriages 
The Pat or have obtained a recognised footing. Such marriages 

Nalru ^ ® 

uiarringe. are Called Pat among the Mahrattas, and Nairn in 
(luzcrat.^ I may mention to you, however, that 
this kind of union is also allowed to Avomen Avho 
’ Stcelo, pp, 20, 108 ; me lialii r. Gobimla Viilad Teja, I. L. II., 1 Bom., 
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are wives, and who are sejiarated from their husbands leo^uuk 
by a sort of divorce, which is allowed under certain — 
specified ckcumstances ; as for instance, ivhen the 
husband is proved to be impotent, or the parties con- 
tinually quarrel, or where the marriage was irregu- 
larly concluded, or where by mutual consent the 
husband breaks his wife’s neck ornament, and gives 
her a char cMttee.^ 

Where a widow enters into this form of a Pat a. 
marriage, she is obliged to give up all she inherited riage. ‘ 
from her first husband to her husliand’s relations ; 
she is allowed to retain only what was glvcai to her 
by her parents.* This is in the Bombay Pi-esidcncy ; 
and the same prineijile has been applied by the 
Madras High Court to the case of the second marriage 
of a Maraver woman.* The custody of the children, 
except infants, also belongs to the rc])resentatives of 
the first husband.* 

That such marriages are considered very infiirior 
is clear from the social status accorded to a Pat 
widow. It is the custom among the castes that 
allow Pat marriages, that women forming Pat are 
excluded from preparing food at sacrifices and festi- 
vals, and from being present at the marriages even of 
their own childi’en.® Though subject to tliesc disabi- 

’ Sfceele, p. 101). 

Steele, p. 109 ; West and Biihler, p. 99 ; Hurkoonwar /*. Rutton Baeo, 

1 Borradailo, 431 ; Treckumjeo v, Mt. Laro, 2 Borradaile, 301. 

^ Murugayi Viromakali, I. L, R., 1 Mad., 220. 

* Steele, p. 109, ^ Steele, p. 109. 
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LECTtruE Jities, the children of Pat widows arc never considered 

V. 

— ^ illegitimate. They are legitimate equally with those 
by their first marriage. 

Onuses of I sliall noAV explain to you the causes that will 

extinction * 

property’ ^pbratc as an extinction of tlie widoiv’s title to 
property. They arc, as in the case of any other 
owner or holder of property, the following : — 

1 . By death. 

2. By degradation. 

3. By quitting the order of a householder.' 

c.iiiseaof .A TKirson is Said to incur dcuradation (’Tifirar) if lie 

(legrada- ^ ox/ 

tioii. commits one of the five otfences vdiich are enumerated 
as great sins dz . : — 

1. Killing a Brahmin. 

2. Drinking forbidden lit juor. 

3. Stealing gold from a priest. 

4. Adultery with tlic wife of ii fatlier, natural or 
spiritual. 

5. Association Avith sucli as commit any one of 
the aboAn four offences.® 

A person is said to quit the order of a householder, 
AAdien he enters cither the tliird or the fourth stage 
of a man’s existence, — ^that is, Avhen he becomes a 
Vanapm-shtha or a Yati^ 

The Avidow’s title to the ])roperty of her husband 


‘ Djiyabhag’a, Chap. 1, para. 31. 

■ Brahma Bnrana, quoted in Digest, Book V, Chap. V. Sec. i, v. 323. 
' Menu, Chap. XI, v. 5o. * Menu, Chap. VI, 
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would, I tliink, be extinguished by either of those Dectuee 
three contingencies. In a case which is reported in — 
Macnaghten’s Hindu Law, Vol. II, p. 130, the 
following question was put to the Pundits : — 

A person dies, leaving a widow and two sons of 
his brother ; the widow is living, but has quitted the 
order of a housekeeper, and retired from the world ; 
she had not executed any deed, either of gift or sale, 
in favor of her husband’s nephews. In this case, are 
they entitled to the property by reason of the 
extinction of her temporal affections ? 

To which the Pundits returned the following 
answer : — 

If the widow has really relinquished her right to 
her husband’s property, and quitted the order of a 
householder, her husband’s brother’s sons become 
entitled to the property left by her, notwithstanding 
the fiict of her not having made any provision in 
their favor. 

How far degradation from caste would be a ground i>egT«(ta- 

• ° ^ ” turn will 

for the extinction of the widow’s title to property, is 
now a somewhat open question. Reg. VII of 1832 perty," 
was passed, among other objects, for the purpose of 
determining the law that shall be applicable to suits 
between persons of the Hindu and Mahomedan per- 
suasions respectively. 

Sec. 9 of the Regulation enacted as follows : — 

IX. It is hereby declared, however, that the above s«c. j), 
i^ules are intended, and shall be held, to apply to such oi 

2<S 
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Lecture persons only as shall be bond fide professors of those reli- 

gions at the time of the application of the law to the case, 

and were designed for the protection of the rights of such 
persons, not for the deprivation of the rights of others. 
Whenever, therefore, in any civil suit, the parties to such 
suit may be of different persuasions, when one party shall 
be of the Hindu, and the other of the Mahomedan persua- 
sion, or where one or more of the parties to the suit 
shall not be either of the Mahomedan or Hindu persuasions, 
the laws of those religions shall not be permitted to 
operate to deprive such party or parties of any property 
to which l)ut for the operation of such laws they would 
have been entitled. In all such cases the decision shall be 
governed by the principles of justice, equity, and good 
conscience ; it being clearly understood, however, that this 
provision shall not be considered as justifying the intro- 
duction of the English, or any foreign law, or the appli- 
cation to such cases of any rules not sanctioned by those 
principles.” 

That Regulation was expressly ordained for the 
Presidency of Fort William. The Legislature, how- 
ever, thought, that the principle contained in Sec. 9 of 
that Regulation, embodying a rule of toleration, ought 
to be extended over the whole of British India. 

Act XXI The result of this conviction is embodied in Act XXI 

of 

of 1850, which enacts (Sec. 1) as follows : — 

*'1. So much of any law or usage now in force within 
the territories subject to the Government of the East India 
Company, as inflicts on any person forfeiture of rights 
of proper* y, or may be held in any way to impair or affect 
any right of inheritance, by reason of his or her renounc- 
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ing, or having been excluded from the communion of any 
religion, or being deprived of caste, shall cease to be 
enforced as law in the Courts of the East India Company, 
and in the Courts established by Royal Charter within the 
said territories.” 

Conflicting opinions have been expressed, as 1 
have mentioned before,* as to the construction of 
this Act. The Bengal Sudder Court held,* that this 
Act only applied to the cases of loss of caste owing 
to change of religion. But that the forfeiture will 
not be saved if the loss of caste was owing to any 
other cause than a change of religion. Sir Barnes 
Peacock held a contrary opinion.® He thouglit that 
the forfeiture would be saved in all cases whetlier the 
loss of caste was owing to a change of religion f>r 
from any other cause. Peacock, C.J., followed tne 
interpretation of the Act as given by Peel, C.J., in 
Sornomoyee Dossee v. Nemy Churn Doss* Sir C. 
Scotland seems apparently to have put the same con- 
struction upon this Act.® 

The current of authorities, therefore, is in fiivor of 
the proposition that the forfeiture of })rop(;rty will be 
saved whether the loss of caste is owing to a change 
of religion or from any other cause. 


* See ante^ p. 162. 

* Hajkumaree Dosee v. Golabee Dosee, Sad. Dec. for 1858, p. 1806. 

* Matunginy Debee v. Joykali Debee, 14 W. R., 31, A. O. J . 

* 2 Taylor and Bell, 300. 

* Pandaiya Telaver v. Puli Telaver, 1 Stokes, p. 182. 
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laiCTUBB This protection from forfeiture, based upon Aet 
— ^ XXI of 1850, was applied to the case of the Hindu 
widow by Sir Barnes Peacock, expressly dissenting 
from the decision^ of Justice Markby, who held that 
the Hindu widow may forfeit the widow’s estate on 
account of degradation or loss of caste for a sin 
which has not been expiated. The Full Bench, in 
the case of Kerry Kolitany, however, expressed no 
opinion as to the effect of Act XXI of 1850 upon 
the widow’s estate in case she was held liable to 
forfeit the same on account of uncliastity. 

^ Matunginy Debcc Joykali Debee, 14 W. B., 23, A. O. J. 



LECTURE VI. 

THE NATUEE AND EXTENT OF THE WIDOW’S ESTATE. 

Widow’s eetafce, its nature and extent — The authorities generally silent 
on this point— The Mitaeshara — The Vivada Cliintamoni — The Day a* 
bhaga — Eeported cases — Kasinath Bysacit v. llurrosundery Dowser . — 

Widow entitled to possession — Of moveable and immoveable property 
of her husband — Her power of alienation — Conclusion — Sir F. Mac- 
naghten’s remarks on the judgment — Effect of the judgment as 
regards moveable property — The widow’s power over moveable 
property in Mithila absolute — Sree Narain Boy v. Bhya Jha — Erro- 
neous application of English law terms to Hindu law — Widow’s 
estate is not the English -law life-estate — Form of decree declaring 
the widow’s estate — The widow fully represents the estate — The 
Srvaynnye case — Nohin Chunder ChHckerhutty v. Issnr Clmnder 
Chuclwrlmity — What bars the widow also bars the reversioner — 

Jodoo Monec Beheo v. Saroda Prosimno —Conclusion. 

I SHALL now explain to yoii the extent of the vvifiow’^ 

CHtHte, it.3 

interest which the widow possesses over the property "'"u™ and 
inherited by her. I have pointed out before, that it 
is now settled law in all the schools that the widow 
succeeds to her husband’s property : in liengal, under 
all circumstances ; in the other schools, according to- 
the state of the family of which her husband Avas a 
member. But the authorities are generally silent as The 

- ... 7 "I authorities 

to the nature or extent of her rights, at least the generally 
subject has not been expressly and separately dis- 
cussed. This omission is remarkable, and has been 
the cause of a considerable conflict in the case-law on 
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Lbctuek the subject ; for the great majority of cases in our 
— Courts for nearly three quarters of a century depended 
upon the extent of her rights and the limitations to 
be imposed upon them. The omission probably arose 
from a consciousness on the part of the commentators, 
that the widow, living under the control of her relations, 
will not afford much occasion to them to complain of 
her acts, which it was thought would not be exer- 
cised completely independent of them or of their 
advice. That the acts of the widow would ever be 
exercised in such a manner as to justify hostile criti- 
cism on the part of the next takers was not contem- 
plated ; and that they would form the subject of 
appeal to tlic Courts of the country called upon to 
decide between the widow or her alienee and the 
next taker, was considered still more remote. 

Unfortunately, however, in the present times “ the 
relations of Hindu widows wdth the families of their 
deceased husbands are not always amicable, whose 
personal liberty is now, it may be said, wholly un- 
limited, and whose enjoyment of the estate not merely 
defers, but often seriously impairs, the prospects of 
reversioners,”* As a consequence of this state of 
things, probably more cases come before our Courts 
for discussion of widow’s rights than all the other 
cases upon Hindu law put together. 

Tbe Mitac- In the Mitaeshara, there is no discussion whatever 

shara. 

of the extent of widow’s rights over the property 

* Per Jackson, J., in KerryKolitanecr.Moniram Kolita, 19 W. R.? 401. 
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inherited by her from her husband, and the Privy Lectuek 
C ouncil had to complain of this in their judgment — 
in the case of Bhugioandem ^ohey v. Myna Baee} 

The author of the Vivada Chintamoni has disposed TUeVivad# 

Chirita- 

of the whole subject in one short sentence. > He 
quotes from the Mahabharata the following pas- 
sage : — “ For women the heritage of their husbands 
is pronounced applicable to use, let not women on 
any account make waste of their husband’s wealth 
and adds, — ‘‘ Here waste means sole and gift at their 
own pleasure.”* 

The author of the Dayabhaga is probably the only Tiie Daya- 
writer who has discussed the subject with anything 
like fullness. The subject occurs in Cliap. XI, 

Sec. i, paras. 5G to 6(5. After establishing the pro- 
position that the widow is entitled to succeed, he goes 
on to consider the extent of her interest over pro- 
perty inherited by her. He says : — 

Para. 5G . — “ But tlie wife must only enjoy her hus- 
band’s e.state after his demise. Slie is not entitled to make 
a gift, mortgage, or sale of it. Thus Katyayane says, — ‘ Let 
the childless widow, preserving unsullied the bed of her 
lord, ^nd abiding with her venerable protector, enjoy 
with modex'ation the property until her death ; after her 
let the heirs take it.’ 

Para. 57 . — “ Abiding with her venerable protector, 
that is, with her father-in-law or others of her husband’s 
family, let her enjoy her husband’s estate during her life ; 


* 11 Moore’e I. A., 486. 


“ Page 292. 
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Lkctuue and not, as with her separate property, make a gift> mort- 
— - pleasure, 5ut when she dies, the 

daughters or others who would be regularly heirs in de- 
fault of the wife take th^ estate ; not the kinsmen, since 
these being inferior to the daughter and the rest ought not 

V' 

to exclude those heirs ; for the widow debars them of the 
succession ; and the obstacle being equally removed if her 
right cease or never take effect, it can be no bar to their 
claim. 

Para. 58 . — “ Nor shall the heirs of the woman’s sepa- 
rate property as lier brothers, &;c., take the succession, on 
failure of daughters and daurfiter s sons to the exclusion 
of her husband’s heirs ; for the right of those persons 
whose succession is declared under that head is relative to 
the property of a woman other than that which is inherit- 
ed by her. Katyayana has propounded by separate texts 
the heirs of a woman’s property, and his text declaratory 
of the succession to heritage would be tautology ; conse- 
quently heritage is not ranked vt^ith woman’s peculiar 
property. 

Para. 59. — '' Therefore, those persons who are exhi- 
bited in a passage above cited as the next heirs on failure 
of prior claitnants, shall, in like manner, as they w^ould 
have succeeded if the widow’s right had never taken effect, 
equally succeed to the residue of the estate remaining after 
her use of it upon the demise of the widow in whom the 
succession had vested. At such time when the widow dies 
or when her right ceases, the succession of daughters and 
the rest is proper, since they confer greater benefits on the 
deceased by the oblations presented by them than other 
claimants, such as the sapindas above mentioned. 

Para. GO . — ‘‘ Thus in the Maliabharata, in the chapter 
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entitled Danadhavma, it is said, — ‘ for women, heritage Lectuuk 
of their husbands is pronounced applicable to use. Let — I 
not women on any account make waste of their husband's 
wealth.’ 

Para. €1. — " Even use should not be by wearing deli- 
cate apparel and similar luxuries : but since a widow bene- 
fits her husband by the preservation of her person, the use 
of property sufficient for that purpose is authorised. In 
like manner, since the benefit of the husband is to bo 
consulted even a gift or otlier alienation is permitted for 
the completion of lier husbands iiineral rites. Accord- 
ingly the author says, Met not women make waste.’ Here 
‘waste’ intends expenditure not useful to tlie owner of 
the propei ty. 

Para. 6^. — “ Hence, if she be unable to subsist otlierwise, 
she is authorised to mortgage the property ; or, if still 
unable, she may sell or otherwise alien it ; for the same 
reason is equally applicable. 

Para. GS . — “ Let her give to the paternal uncles and 
other relatives of her husband, presents in [)roportion to 
the wealth at her husband’s funeral rites. Vrihaspati 
directs it, saying ‘ witli presents ofiensl to his manes and 
by pious liberality, let lier honor the paternal uncles of 
her husband, liis spiritual parents and daughter’s sons, tlie 
children of his sisters, his maternal uncles, and also ancient 
and unprotected persons, guests, ami females of Ukj lamily.’ 

The term ‘ paternal uncle ’ intends any mpiada of her 
husband ; ‘ daughter’s sons,’ the descendants of her hus- 
band’s daughter ; ‘ children of his sister,’ the pi ogeny of 
her husband’s sister’s son ; ‘ maternal uncles,’ lier lius- 

band’s mother’s family. To these and to the rest, let licr 

give presents, and not to the family of her own father, 

2i) 
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LEOTUttis while such persons arc forthcoming ; for the specific men- 
tion of paternal uncles and the rest would be superfluous. 

Para, 04 . — With their consent, however, she may bestow 
gifts on the kindred of her own father and mother. Thus 
Naroda says, — ‘ when the husband is deceased, hivS kin arc 
the guardians of his childless widow. In the disposal of 
the property and care of herself, as well as in her mainten- 
ance, tliey have full power. But if the husband’s family 
be extinct, or contain no male, or be helpless, the kin of 
her own fatlicr arc the guardians of the widow, if there 
be no relatives of her husband ‘within the degree of a 
sapinda. In the dis[)osal of property by gift or otherwise, 
she is subject to the control of her husband’s family, after 
liis decease, and in default of sons. 

Para, 05 . — “ In like manner if the succession have devol- 
ved on a daughter, tlioso pei'sons wdio would have been 
heirs of her fatlier s property in lier default as her son, 
her paternal grandfatlicr, &c., take the succession on her 
death; not the lioirs of the daughter’s property as licr 
daughter’s son, &c. 

Para. 60 . — “ The widow should give to an unmarried 
daughter a fourth part out of her husband’vS estate, to 
defray the expenses of the damsel’s marriage. Since sons 
are requii’cd to give that allotment, mucli more vslioidd the 
wdfe or any other successor give a like poi'tion.” 

From the above passages the following propositions 
may be considered as established : — 

1. The Avidow must enjoy the estate during her 
life. 

2. The enjoyment must be by a moderate u>se 
of it. 
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3. The use should not be by wearing delicate I'Iccture 

apparel and similar luxuries. — 

4. She is not entitled to make a gift, mortgage, 
or sale of it. 

5. But a gift or other alienation is permitted for 
the completion of her husband’s funeral rites. 

6. If the widow is unable to subsist otherwise, 
she is authorised to mortgage, sell, or otherwise 
alien it. 

7. The widow is permitted to make presents to 
the sapindm and other relatives of her husband at 
his funeral rites. 

8. With the consent of her husband’s relatives, 
she may bestow gifts on the kindred of her own 
father and mother. 

9. The widow is enjoined to gi\'^e to an unmarried 
daughter a fourth part out of her husband’s estate to 
defray the marriage expenses of tlu; girl. 

10. On the death of the widoiv tluj projierty goes 
to the heirs of her husband, and not to the heirs 
to her stridhan. 

11. The ];)roperty inherited by the widow dees 
not become her fitridhan. 

In the Viramitrodaya, you will lind tliis suliject 
discussed’ at some length in Chap. Ill, Part I, 

Section 3 ; and the conclusion at w'hich the author 
has arrived is thus stated ; 

"Therefore, it is established that in making gifts for 


* Golap funder Sarkar’e translation, pp. 13G-1 11, 
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Lecture spiritual purpose as well as in making sale or mortgage 
— L for the purpose of performing what is necessary in a spiri- 
tual or temporal point of view, the widow's right does 
certainly extend to the entire estate of her husband ; the 
restriction, however, is intended to prohibit gifts to plaj’^ers, 
dai'cers, and the like, as well as sale or mortgage without 
necessity. Accordingly, the term "being moderate' is 
inserted ; the meaning is, that, on obtaining the property, 
she shall not uselessly vspend the property. The passage in 
the Mahabharata on the religious merit of gifts, however, 
strongly supports our view, for it begins thus : ^ It is 
ordained that the property of the husband, when devolving 
on wives, has enjoyment for its use.’ Here enjoyment 
(upabhoga) signifies enjoyment allied to religious duty, not 
however vicious enjoyment ; " ordained,’ i. c., declared by 
Menu and others. In the latter half (of the passage) the 
very same thing is expressed, namely, " women shall not 
waste,’ — i.e.y uselessly expend the property of their husband; 
by tlie phrase ' on any account ’ it is intimated, that waste 
is, under all circumstances, reprehensible ; apahdra (waste) 
is theft, — making useless gifts to dancers, players, and the 
like, and the wearing of delicate ai)f)arel, &c., the tasting of 
rich food, &c., and the like, also being improper for a widow 
who is enjoined to restrain her passions, are equal to theft: 
thus the term apahdra (waste) is used in a secondary sense. 
But gifts and the like for religious purposes are not so, and 
consequently cannot be included under the term apahdra 
or waste. Therefore everything is consistent.” 

Reported The reported cases on the subject have developed 

cases. . ' ^ 

the law in almost all its branches ; the development 
has been to an extent probably not contemplated by 
the ancient legislators. I propose now to consider the 
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effect of the case-law in the development of the 
widow’s rights. 

The earliest, and probably the most important, case ^mnath 
in which the nature and extent of the widow's interest 

mndary 

came to be discussed, is the case of lumnauth B^sctc.k 
and another v. ITurromrulery JJos.sec.^ In that case the 
plaintiff Hurrosunderi Dossee, as the widow of Bish- 
wanath Bysack, sued her husband’s brothers to recover 
possession of her husband’s property, moveable as 
well as immoveable, from the hands of the defendants. 

The late Supreme Court held (East, C. J., jjresiding), 
tliat Bishwanatli Bysack having died without issue, 
the plaintiff, as his widow, was, by the Hindu law, 
entitled to an interest for lier life in the whole of his 
immoveable estate, and to an absolute interest in the 
whole of his moveable or personal estate. A bill of 
revivor Avas afterwards filed by the defendants, and 
the Supreme Court amended its decree by declaring 
“that the respondent Hurrosunderi Dossee is entitled 
to the real and personal estate of her husband, to be 
possessed, used, and enjoyed by her as a widow of a 
Hindu husband dying Avithout issue, in the manner 
prescribed by the Hindu laAv.” 

Against this decree of the Supreme Court, the widow 

^ ^ enritlcd tf> 

defendants appealed to His Majesty in Council and 
the judgment was delivered by i^ord Cifford. On 
the question of possession of the j)ropcrty, whether 


MontriouB Cases, p. 
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it shall be with the Avidow or with tlie next takers 
of the estate, Ms Lordship held thus : — “ Whether 
we refer to them (books of law), or to the opinion 
delivered by the Pundits, I say, all of these autho- 
ritiejj concur in the proposition, that whatever may 
be the extent of power and control over the move- 
able and immoveable property of the deceased hus- 
band, she is entitled to the possession of both, and 
cannot be dejArived of it by the husband’s relations.” 

Referring to the distinction between moveable and 
immoveable ])ropcrty, Ills Tjordship relied u]ion the 
opinion of the I’undit, Avhich Avas this : — “ According 
to the Dayabliaga and other Shasters prev'alent in 
liengal, there is no distinction in this instance betAvecn 
moveable and immoveable pro] lerty ; the Avidow has 
a lifc-intcrest in both ; she has not an absolute 
interest in such property; and that she has a right 
to the possession of such pro]x;rty subject to the 
control of lier husband’s relations.” Ilis Lordship, 
accordingly, held, that, as regards “ that part of the 
personal property in question which Avas in the 
Sujtreme Court, iind Avhich principally occasioned the 
litigation, instead of being there, had been in the 
liands of the widow, the appellants, as it seems, 
according to the Hindu laAV, could not have taken 
it from her.” 

The argument on the part of the reversioners 
objecting to the Avidow’s possession as prejudicing 
their ulterior interests is thus ansAvered by Ilis Lord- 
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ehip : — “ It has been argued, however, that if she ekctcbe 
have a limited interest in the |K:rsonalty, she ought — 
not to have the possession ; but that it ouglit to be 
secured for those who may become entitled to it after 
her death, or Avdiat may remain of it, after luvving 
disposed of any ])art of that ])ro])ci*ty in tlie way 
she is authorized to do by the Hindu law. lint the 
answer to this argument apjiears to be tliis, — that is 
not the Hindu law, but, on the contrary, the widow 
of the deceased husband is the jx'rson wlio, by the 
law, is entrusted with the possession of tliat ])r()])erty 
without restriction ; and no case has been i)roduced 
to show that the right has ever l)een interfered with 
according to the Hindu law, or any atte,mpt to 
dispxite it in any Court of Judicature. We think, 
therefore, that the Hindu widow, by the Hindu law, 
is entitled to the absolute pos.session of the j)ro])erty.” 

Regarding the power of alienation by the widow, n,.r 
the judgment proceeded to state as tlie result of these I’L'i*!''"'* 
different opinions of the Pundits, that the wido^v 
“ has, for certain ]Jurposes, a clear authority to dis- 
pose of her husbaiurs j)roperty; she nifiy do it for 
religious purposes, including dowry to a daughter, 
and making gilts and donations to the husband’s 
family ; but the Pundits differ in this : the Court 
Pundits say, tliat if she alienates the projierty for 
other purposes, without tlie consent of the husband’s 
relations, it would be invalid ; the others say, that 
though she would incur moral blame, if applied for 
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Lecture purposes not allowed, yet tlie act would be valid ‘as 
— against tbe relations of tbe husband ; in that respect, 
the four Pundits differ from the Pundits of the Court, 
founding their opinion upon the doctrines contained 
in tbe Ratnakara and Chintamoni^ not overruled by 
the Dayal>ha(ja and Dayatattuni.” I may observe here 
that the law on the subject as it has been held since 
by our Courts, makes the opinion of the Court 
Pundits connect, and that of the other Pundits m- 
correct. 

Conclusion, couclusion at which the Privy Council arrived 

in the case is thus stated in the judgment : “ That 
the principle on wdiich the Supreme Court of Judi- 
cature at IJengal has proceeded is the right principle, 
being that, in the contest for the possession of the 
property between her and the relations of her hus- 
band, she is entitled to the possession of the [iroperty ; 
but that she is only entitled to enjoy it according to 
the rights of a Hindu widow, wliich rights, it appears 
to me to be absolutely imjiossible to define — I mean 
the extent and limit of her power of disposing of 
it ; because it must depend upon tlie circumstances 
of that disposition whenever such disposition shall 
be made, and must be consistent with the law regu- 
lating such dispositions. Under these circumstances, 
therefore, we are of opinion, that the decree appealed 
against ought to bo affirmed, resting upon the prin- 
ciple I have stated, which, as it appears to us, is the 
proper principle to be ado{)ted in deciding this apiieal.” 
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As regards moveable property there wi]| be con- le<^ueb 
siderable difficulty on* the part of the revfergioners — ~ 
in protecting their contingent interests against was^- : - 

ful expenditure on the part of the widow. Tlie pro- 
perty being in the widow’s hands, which may be cash, 
it will be difficult, if not impossible, for the rever- 
sioners to follow it in the hands of third persons, 
to whom it may be secretly conveyed by the widow. 

Besides, the scale of her expenditure cannot be regu- 
lated except by her own choice and discretion, and 
moveable property may be consumed by such wasteful 
expenditure to which no limit can be 2^^<^scribed, or 
restraint imposed, by the reversionei’s. TJie interests 
of the next takers are liable to be seriously pre- 
judiced by intentional waste by the widow, or careless 
and extravagant expenditure causing waste. The 
case of immoveable property is essentially different ; 
beyond the enjoyment of the usufruct, the widow 
cannot touch or otherwise affect it to the detriment 
of the reversioners, unless it be for allowable causes ; 
and tlie next takers can easily pursue it in the hands 
of the alienees, and put them to the strict proof of 
the alienation' being within the limited powers of the 
widow. 

Soon after the judgment of the Privy Council in Sir f. 

^ Macnagh- 

the case of Kasinath Bysack v. Hiirrosunden) Dossee 
was known, Sir Francis Macnaghten, in Ids Consider- 
ations on Hindu Law, pointed out the probable eflfects 

of committing moveable property to the custody of 

30 
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liKCTDEE the widow in which she has only a hfe-interest. He 

VI. . 

— observed “ If these females have life- interest only 
in moveable property, the probable consequences of 
committing it to their custody ought to be seriously 
considered .... Possession will enable her to do all 

the mischief before any restraint can be ajiplied 

Formerly a widow lived with the relations of her 
husband, with the very jiersons entitled to the pro- 
j)erty after her death. This was an effectual control 
over the exjiendifcure, and a sufficient security for the 
expectants. We are still told that the family-house 
is her proper abode; that .she ought to live with her 
husband’s relations ; but that she may live elsewhere 
without penalty, provided «hc does not change 

her residence for unchaste purposes If 

one be entitled to the immediate, and another to 
tlie ultimate, enjoyment of property, it is surely 
reasonalde and just that they should have equal 
protection according to their several rights. It is 
admitted that the widow has a right for life to the 'pro- 
duce of her husband’s jiroperty. Supposing that j)ro- 
pe.rty to consist of money, the question is, has she or 
has slie not a right to possession of the principal ? 
Let us say that she lias. It then becomes us to 
look back to the time when this right w'as conferred, 
and to consider the effect of the law by which it 
was accompanied. If we do so we may be satisfied 


Considerations on Hindu Law, pp. 93 — 97, 
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that the right was but nominal; that the possessor 
was under control ; and that tlie expectant was 
invested with a power sufficient for his owm security. 
One party being deprived of his security, is it 
consistent with reason or justice that the rjght, 
which was given subject to such security, shoidd 
still be retained? In vrhat respect is the widow 
aggrieved by a denial of possession ? Without 
possession she will receive all she can lawfully use, 
but will be jirevented from dissipating that which 
is lawfully to devolve upon another. By possession 
her right is not enlarged. It will give her the 
power of doing irreparable wTong. 'I’Ik? reversioner’s 
right is as well founded as that of the Avidow ; and 
I think it will be admittc<l that the law ouglit to lie so 
administered as to render it consistent with tlu! 
preservation of both. ..... 

“ I'iverything coJisidcred, it is not only reasonable, 
but indis[)ensabl(', to the maintenance of right that 
tlicse expenditures slioidd be under some control ; 
and wdierc can this control be so j)ro])erly placed as 
in Courts of J ustice. ? Those who administer the 
Hindu law, ought to castoff their own jvrejudices, 
and attend to the usages which they are bound to 
regal’d. If they act in this temper, looking upon 
disbursements for religious purposes as necessary, 
and taking care tliat the next in remainder shall not 
be defrauded under a pretext of their performance, 
the rights and privileges of all wdll remain uninvaded. 


LECTUR13 

VI. 
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Lecture The reversioner must submit to all proper deductions ; 
— and simplicity will no longer be wrought upon by 
imposture to his prejudice. I admit, and in consider- 
ing this subject I am bound to admit, that the pur- 
pose^ for which a widow may expend the wealth of 
her husband are religious. My own sentiments and 
opinions are quite out of the question ; but if it be 
not denied that the interest of hun in remainder 
is as well worthy of the law’s protection as the 
interest of him in possc-ssion ; if the right of both 
to their several interests be equal, they surely ought 
to be equally secured. It is impossible that rights 
can be contrary and opposite to each other ; and to 
say that one has a right to a thing which another 
has a right to deprive him of, is absolute nonsense 
in itself, and in terms a downright contradiction.” 

The principal objection of Sir Francis that posses- 
sion should not be made over to the widow seems 
reasonable and consistent with the maintenance of 
the rights both of the widow and of the next takers ; 
but it seems to have been answered by Loi*d Gifford 
in the judgment, where he said that the objection 
cannot be supported in Hindu law by which the 
l)osseBsion of the property is entrusted to the widow 
Effect of Avithout restriction. The practical effect of the 
incut Hs decision, however, has been to give a certain amount 
vropeny unrcstraiued liberty to the widow in the enjoyment 
of moveable property. Conscious of the difficulty 
that there is in the way of the reversioners in impeach- 
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ing acts of waste, the widow often secretly, but lectdbe 
sometimes openly, disposes of moveable property in — 
a wasteful manner ; and the reversioners seldom or 
never interfere, by legal means, to impeach the 
widow’s acts of waste regarding moveable ])roperty 
either during her lifetime or after her death, llie 
result is, that actions by reversioners to follow move- 
able property in the hands of the assignees of the 
widow are very rare ; and a conAdction has almost 
sprung up, supposed to be founded upon Hindu law, 
that the widow has absolute interest in moveable 
property. As pointed out, .however, in the judgment, 
in Bm(]al, there is no diff erence in tlie nddow’s ])owers 
over moveable as distinguished from immoveable 
jwoperty ; in both kinds of j)roperty the widow’s 
•interest is the same. 

In the country governed liy the docti’ines of the The 
Mithila school, a distinction obtains — tbe widow is power over 
held there to have absolute powers of disposal over 
moveable property, and to possess a qualified interest 
over immoveable property, ’riiis doctrine is laid down 
in the Vimda liatnakani and in the Vivada Chinta- 
moni. 

In the case of Sree Narain Boy and anofher v . Sree 

Bhya JhaJ amongst other points of considerable v. 

... 

importance in Hindu law, the power of a Hindu 
widow over the property inherited by her from her 


* 2 yd. Hep., p. 2if, 
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husband was discussed. The Pundits of the Sudder 
Dewany Adawlut were consulted as to the legal com- 
petency of a Hindu widow “ to make a donation 
of the estate, moveable and immoveable, which 

devolved on her on the death of her husband, of the 

♦ 

profits of that estate during her possession, and of 
any landed property purchased by her out of such 
profits.” The I’undits answered, that “ the widow 
was not competent to make a donation of any landed 
projicrty Avithout the exjiress consent in writing of 
her husband’s heirs mid relations; but that she 
might make a gift, without their consent, of moveable 
proptirty of every description excepting shiA'^es; but 
that in all gifts it is made a condition, that lialf the 
husliand’s property be reserved for tlie due perform- 
ance of his periodical obseipiiiis.” A further ques- 
tion was j)ut to the Pundits as to ‘‘ whether the llance, 
who is stated to have been competent to make a 
donation of the moveable jiroperty inherited from 
her husband and the moveable property arising from 
the jirofits of her husband’s landeil estate, equally 
competent to make a bequest of sucli property in 
favor of Bhya .Iha, to take effect af ter her death ? ” 
To this the Pundits returned the following answer, 
riz . : — “ That the bequest of the llanee Avould be valid 
to convey to Bhya Jha all tlie moveable property 
possessed by her and all her .stridhan ; but not the 
immoveable property, except what might be hers pecu- 
liai’ly. F or the Ranee was not authorised to transfer 
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such immoveable property by gift, and althougli 
there is no text in which the case of a bequest is 
expressly mentioned, yet the same rule applies to 
bequests as to gifts ; every person who has authority 
while in health to transfer property to another, 
possesses the same authority of bequeatliing it.” 

Sir E. Hyde East, in delivering the judgment in the 
case of Thitromndery Dossee v. Kminath Bysacl, in 
1819, says, that he has seen the judgment of the Sud- 
der Dowany Adawlut in the case of Bhya Jha, from 
which he quotes as follows : — “ Erom these passages 
of most undoubted authority ((|UOted from the 
liatnakam and the Chintamani) it is evident that 
the widow has power to consume, or to give or to 
sell in her lifetime, the moveables which may have 
devolved upon her by the death of her husband, but 
has no power over the immoveables beyond a moder- 
ate and frugal enjoyment of them ; after her death 
the estate which she enjoyed frugally during lier life- 
time shall pass to the heirs of her husband.”’ 

The case of Bhya Jha arose in that j»art of the 
country whicli is governed by tlie doctrines of the 
Mithda school, and the judgment in that case was 
expressly put upon the authorities current in Mithi- 
la ; tliis decision, therefore, is no autliority for 
Bengal l^roper. 

The widow is entitled to enjoy tlu; jn-operty in- 


Lecture 
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Shama Chura Sircar’s VyavOvStha Durpun, 2nd Edition, p. 91. 
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LECTtiBE Iierited by her during the period of her natural life, 
— and the enjoyment is limited to the appropriation by 
her of the usufruct of that property. The widow’s 
estate has, accordingly, been usually called a life- 
estate, and she a life- tenant, comparing her estate to 
the estate of a tenant for life in English law. No 
doubt, there is some analogy between the English 
law estate of a tenant for life and the Hindu widow’s 
estate ; the analogy consisting in this, %nz., that both 
, are enjoyable for a certain life, and determinable at 
the end of that life ; but the analogy stops here, and 
the incidents attaching to tlie two estates are widely 
different. The use, therefore, of English law expres- 
sions to denote estates in Hindu laAV, and particularly 
the widow’s estate, is apt to create confusion and to 
give rise to misconceptions in the mind of those who 
are unacquainted with the nature and incidents of 
the hhiglish law estate. 

Erroneous This soui’ce of ciTor has been pointed out in 

application 

of EiiKiiah several judgments both of the Privy Council and of 
tl’® Courts in this country. In the case of The Col- 
lecto-r of MasuUpatam v. C. V. Narainapah} their 
l^ordships of the Pi*ivy Council said as follows : — “ It 
was justly observed in the course of the argument 
with reference to those authorities w’^hich speak of 

the w'idow’s interest as a life-estate, that great con- 

# 

fusion arises from applying analogies derived from the 


‘ 8 Moorc B I. A., p. 529 ; the quotation is from p, 550. 
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English law of real property to the Hindu law of lecture 
inheritance ; and that when so applied, the terms by — ~ 

which we de>scribc estates in land under the English 
law are more likely to mislead than to direct the 
judgment aright. It may, however, be doubted 
whether the argument on behalf of the res{>oiKlent 
does not really require some such process of reason- 
ing to support it. The Hindu widow, it was urged, 
has an estate of inheritance, not a life-estate ; the 
original estate, it is said, devolves on lier in a course 
of succession derived from the husband, who had in 
him an estate of inlieritance, which she takes as heir. 

Yet what is this in effect, but to apply the English 
law regulating the descent of landvS in fee-simple 
from ancestor to heir ? 

It is clear that, under the Hindu laAV, the widow, 
though she takes as heir, takes a special and qualified 
estate. Compared with aii}^ estate that ])asses under 
the English law by inheritance it is an anomalons 
estate. It is a qualified proprietorship, and it is only 
by the principle of the Hindu law tliat the extent; 
and nature of the qualification can be determined.'^ 

In the case of Tagore v. Tagore} the caution has been 
extended further ; and error is considered likely to be 
the result by adopting English law notions^ and 
making them applicable directly or indirectly to 
conceptions arising under the Hindu law. Their 


:n 


* 18 W. R., Sfi9. 
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Lectitke Lordships observed : ^ — “ The questions presented by 
— this case must be dealt with and decided according to 
the Hindu law prevailing in Bengal, to which alone 
the property in question is subject. Ivittle or no 
assistance can be derived from Eno;lish rules touch- 
ing the transfer of property or the right of inherit- 
ance or succession thereto. V^arious complicated 
rules which have been established in England, are 
wholly inapplicable to the Hindu system in which 
property, whether moveable or immoveable, is, in 
general, subject to the same rule of gift or will, or 
to the same course of inheritance. The law of 
England, in the absence of custom, adopts the law^ 
of primogeniture as to inheritable freeholds, and a 
distribution amongst the nearest of kin as to person- 
alty, a distinction not known in. Hindu law. The 
only trace of religion in the history of the law 
of succession in England, is the trust formerly 
reposed in tlie church to administer j)orsonal pro- 
perty {Tyler v. Walford, .5 Moore. P. C., d04). In 
the Hindu law of inheritance, on the contrary, the 
heir or heirs arc selected who are most ca]*able of 
exercising those religious rites Avhicli are considered 
to be beneficial to the deceased.” Two systems of 
law that are derived from, or liave come into exist- 
ence under, a widely difterent set of antecedents, 
intended for races essentially difierent from each 


18 AV. R., p. 
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other, and originating at times widely remote from 
each other, can hardly possess many conceptions — 
in common between themselves. Such is Hmdu 
law as compai’ed with hmglish law. 

In the case of Goluck Money Debee v. D 'ujumber 
Dey^ the (jiiestion, whether the widow takes, in the 
property of her linsband, a mere life-estate or an 
estate of inheritance, was very much discussed. It 
was held in that case tliat the widow’s estate cannot 
be properly compared to either of those estates ; it 
was in fact an anomalous estate, the creation of 
Hindu law. 'fhe whole law on this subject is 
exhaustively discussed in tlie judgment of Peel, 

C. J., which has furnished the law in all the subse- 
quent cases in wliich this {)oint has been raised and 
decided. Peel, C. J., said : — “ It was contended by 
Mr. ’riieobidd, that the estate of the Hindu widow, 
when she takes as heir, is a life-estate ; he asserted 
that this has been laid down or decided by autliori- 
ties which the (Jonrt is boiiml to follow, ’riiere is 
always danger of error in proce(;ding upon rules 
or terms of one bcjdy of law whilst applying a 
different law. if by life-estate is meant an estate , , 

^ W kIow S 

of the same nature and involving the same conse- 
quence as the life-estate known to the Itnglish law, 
then it is clear that the estate of a Hindu widow ^ 
taking as heir is not that estate, and differs impor- 


2 Bouluois’ Kcp., lu:?. 
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Lecture taDtly from it. If the argument means not that, 
— it in no way affects the decision of this question. 
It is perfectly true that, in several treatises of learn- 
ing, and in some decisions of this Court as well as 
of the Sudder Dewany Adawlut, and that in some 
former decrees of this Court, the estate of a Hindu 
female is termed a life-estate. This description, 
though not strictly correct, is sufficiently so for the 
purposes for which it has from time to time been 
made. Neither in those treatises, nor in those deci- 
sions or decrees, was it necessary to consider or 
decide as to the exact value of that estate, nor whether 
it strictly resembled a life-estate by tlie Hnglisli law. 
The phrase was used with relation to the limits on 
the power of alienation. It is, undoubtedly, true 
that her heirs as sucli have no capacity to inherit the 
estate ; but if they succeed to it at all, they succeed 
as heirs of the immediately prior owner to whom she 
succeeded as heir, and in this view the estate is not 
in all foui’s with one of inheritance, and more, so 
far as this want of capacity goes, resembles some 
cases under the English law, where the party takes 
a life-estate by Act of law, or where, by some after 
circumstances, one becomes substantially a tenant 
for life, Avho had the inheritance in him, but from 
whom heirs can no longer proceed. It is obvious 
that the mere inability to convey away an estate is 
not repugnant to its being an estate of inheritance. 
I need only refer to estates-tail till the power of 
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unfettering them was overruled, to show that there l^^ctuke 
is no such repugnancy. But the 'want, as it were, — 
of heritable blood in the Avidow, the owner, to use 
a phrase of the English law, in otlier words, the 
quality in the estate in the hands of such OAAjner, 
that it will not go to any heir as heir of lier, prevents 
it from being vie^ved as an estate corresj)onding to 
an estate of inheritance under the Jhrglish law ; 
whilst her ability to convey an estate or interest 
e<]uivalent to a fee-simple, and as fully as any fully- 
capacitated owner can conAnAy, makes it larger than 
and dissimilar to the estates to vvhicli I h.'ive before 
referred ; AA'hich either in their original nature or 
by subsequent CA^ents Avere reduced to life-estates 
in substance. It is in truth an anomalous estate.” 

The Cliief Justice, quoting the (‘ase of Ktmnath 
Bymck V. Hiirrommkry Donsee, further jiointed out 
that the first decree of tlie C<nirt Avas, that tlxi widow 
took an intere.st for her life in the imniovcable jH'o- 
perty of her Imsband, and an absolute inlerest in the 
moveable ; that on reliearing, the previous dccreci Avas 
exjiressly rectified, and the declaration made in the 
followdnV manner : — that “she should be declared 

Form of 

entitled to the real mid personal estate of her liusljand, 
to be possessed, used, and (mjoyed by her as a widow * 

of a Hindu husband, dying Avithout issue, in the 
manner prescribed by the Hindu law.” This decree, 
as I have mentioned befox*e, Avas confirmed by the 
Privy Council. Since that decision the decrees of 
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Lkctttke the late Supreme Court and of the present High 
— Court in its Original Civil Jurisdiction, in which it is 
necessary to declare what interest the widow takes, 
have been in conformity to it. 

The widow The Chief Justice further observed : “ The course 

fully 

iei>ix«nts of proceedimr as to parties has been in strict confor- 

tho eyiate, ^ O i 

mity to it, for it has iieen invariably considered, for 
numy years, tliat the widow fidly represents the estate ; 
and it is also the settled law that adverse pos- 
session wlii( 4 i bars her, bars the heir after her, which 
would not be tlwj case if she were a mere tenant for 
life as knoivn to the hlnglish law ; on the contrary, 
if such were her estate, her heir would have twenty 
years after her death for making his entry, which 
would be a most mischievous rule to establish.” 

In the case of Phool (Jk. Putt v. li'UijhoobJmu 
Siihin/e,^ Peacock, C.f)., said : — “ The widow takes a 
widow’s cstale l)y iidieritance from lier husband. It 
is not an absolute estatx; lor all purposes, and it is 
not merely an estate for life, but slie takes the estate 
of her liusliand ibr the benelit of her deceased hus- 
band, which includes her own maintenance and the 
performance of her religious duties, I'ather than for 
the benefi t of tliosc Avho may become the heirs of her 
husband upon her death.” 

n« siiui- 1x1 the case of Katama Natcldar v. The llajah of 

fiuuf/a 

Sivagimga^^ it became necessary, among other things, 


i) w. B., lOS. 


- Moore, 530. 
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to determine tlie effect upon the reversionary heirs DEranin 
of a decree obtained a 2 faiu.st the widow. In that case — 
the wi(iow of the Rajah had brought a suit for pos- 
session of her Inisliand’s zeinindary, and liad died 
during the prosecution of tlie a|)peal. The appellant 
in the case, one of the daughters of the Rajah, a])(»ried 
to be substituted in the a|)peal in the ])lacc of the 
deceased appellant. Her application Avas refused, tlie 
appeal tvas struck off', and she Avas directed to bring 
a fresh suit to establish her rights. She, accordingly, 
brought a ucav suit, and the defendant pleaded the 
former judgment in a])p('al as a liar. Roth the ( 'Ourts 
in India held, that the [ircA'ious judgment in apjieal, 
which Avas struck off', was a liar ; and the ])laintitF, 
accordingly, aj)i>ealed to the Privy (Council. On tliis 
point their Lordshi])s arc reported to have said as 
folloAA^s:’ — ‘‘ It seems, however, to be necessary, in 
order to determine the mode in which tliis appeal 
ought to be dis])osed of, to consider the ijnestion 
Avhetlier the decree of 1847, if it had become final 
in IJnga Motoo Natchiar’s lifetime, Avould have 
bound those claiming the zemindary in succession 
to her. And their Lordsliips are of opinion tliat, 
unless it could be sliown that there had not lieen a 
fair trial of the riglit in that suit, or in other Avords, 
unless that decree could have been successfully im- 
peached on some special grounds, it would have been 


11 Moore, 60ii. 
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an effectual bar to any new suit in the Zillah Court 
by any person claiming in succession to Unga Motoo 
Natchiar. For, assuming her to be entitled to the 
zemmdary at all, the whole estate would, for the 
time, be vested in her absolutely for some purposes, 
thou'gh in some re.s})ects, for a qualified interest ; and 
until her death it could not be ascertained who would 
be entitled to succeed. The same principle which 
has prevailed in the Courts of this country as to 
tenants-in-tail. representing the inheritance, woidd 
seem to apj)ly to the case of a Hindu widow, and 
it is obvious that there would be the greatest possi- 
ble inconvenience in holding that the succeedins: 
heirs were not bound by a decree fairly and properly 
obtained against the widow.” 

Their Jjordships in this judgment maintained the 
same princijde that was decided by Sir Lawrence 
Peel in the case of (ioliicJc Mone.e Dehee v. Diijumber 
Day, viz., that a Hindu widow fully repi’esents the 
estate of her Imsband in her hands, and that whatever 
act would bar the widow, would also bar the rever- 
sioners in succession to her. 

In the case of Nobin Chunder Clmckerbutty v. Tssur 
Chunder Clnu-kerbutty,^ the facts were these : During 
the lifetime of tlie widow, a stranger had taken pos- 
session of the property, and the widow never recover- 
ed possession. The widow died in 1266, and the 


' y W. K., .wr,. 



NATITBK ANT) KXTKNT OF WIDOW’S ESTATE. 


249 


reversioner broui^lit a suit for possession against the Lecturk 
stranger, basing liis cause of action from the widow’s — 
death in 1266. It was contended for the defendant 
that the cause of fiction would date from the date of 
dispossession of the widow, and limitation would 
commence to run from that date against the rever- 
sioner as it ivould against the ividow. Peacock, C. J., 
relying upon the case of Goluck Monee Debee v. 
Dbjumher Day and the Sivagauya case, came to the 
conclusion, that limitation would count against the 
reversioner from the dfite of dispossession of the 
widow, find that he would have no new cfiuse of action 
from tlie date of the widow’s death, lie held, that 
whatever Avould liar the ividow ivould also bar 
the reversioner, d’he Chief Justice iiirther said — 

“ If, then, in the Sivayun.ya case tlic ividow was 
like a tenant-in-tail, and the reversionary heirs 
were like the issue-in-tail, and the same likeness 
e.xists in the jiresent case, tlie reversionary heirs 
Avould be barred by limitation Avliich ran against the 
female heir. If the fenifilo heir in the present c.ase 
had sued the wrong-doer, and without fraud or collu- 
sion had failed to malvc out her case to turn him out 
of possession, the reversionary heirs would have been 
bound by the decision. I am assuming that tliey 
are not claiming through the female heir." 

“ For instance, if tlie fcmfile heir hful sued the 

U W. R., .507, 

32 
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wrong-doer and he had set up a purchase from the 
ancestor, and had succeeded in that defence at the 
suit of the female heir, the reversionaiy heirs would 
be barred by the decision in the absence of fraud or 
collusion.” 

And the conclusion of the Chief Justice is thus 
stated :* — “ These considerations lead me to the con- 
clusion that a reversionary heir, who is bound by a 
decision against the widow respecting the subject- 
matter of inheritance, is also barred by limitation, if 
without fraud or collusion the widow is barred by 
limitation.”® This view of the law was confirmed by 
their Lordships of the Privy Council in two recent 
cases. ® 

The result of this decision is, that although the 
reversioner lias no right ot possession during the 
widow’s lifetime, he may be barred, nevertheless, 
during that period, if the widow lived for twelve years 
or more after the date of dispossession. This would 
be very unjust as against the reversioners, if without 
the possibility of a remedy their rights were likely 
to be barred. Accordingly, it is necessary to deter- 
mine whether the reversioners can bring a suit 
against the widow and the adverse holder to reduce 

> 9 W. R., 508. 

- The judgment in this case expressly overrules the decision of the 
late Supreme Court in the case of Kally Doss Bobo v. Deb Narain Kobiraj, 
Fulton’s Rep., 329. 

® Amrito Loll Bose v. Rojoni Kant Mifcter, 23 W. R., 214, and Mussamut 
Bhogbuti Dayc t\ Chowdry Bhola Nath Takoor and others, 24 W. R., 168. 
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the estate into possession during the widow’s liie- Lecture 
time. The Chief Justice saw that the necessary con- — 
sequence of holding that the reversioner would be 
barred during the widow’s lifetime, would l)e to 
declare that a suit like the above would be maintain- 
able at his instance, and he accordingly sa/d : — 

“ But reversionary heirs presumptive have a right, 
although they may never succeed to the estate, 
to prevent the widow from committing waste ; and 
I have no doubt if a proper case were made out, 
reversionary heirs would have a sufficient interest as 
well as creditors of the ancestor by suit against the 
widow and the adverse holder, to have the estate re- 
duced into possession so as to ]>revent their rights 
from becoming barred by limitation.” 

Now, before the decision in this case, it docs not 
appear that it was ever licld in any case that tlie rever- 
sioners could bring a suit like tlie one suggested by 
the Chief Justice, and the general opinion w^as that 
such a suit was not maintainable ; and it appears that 
the other members of the Full Bench did not assent 
to all the observations of the Chief flusticc, but 
simply concurred in the answer which Avas given to 
the question referred to the Full Bench for dcjpision ; 
and I believe the observation of the Chief Justice 
with reference to the suit by the reversioner as sug- 
gested by him, was one of those to Avhich the other 
Judges constituting the Full Bench did not like to 
pledge themselves expressly. Whatever may be the 
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liBCTUBE rcserv'ations with which the other Judc^es of the Full 
VI. . 

— Bench may have answered the question put to them, 

it is clear that after this case it must he held that the 

revei’sioner possesses the right of bringing an action 

of the kind suggested by the Chief Justice. 

Tills dictum of tlie Chief Justice was followed by 
the Hiiich Court in the case of Radluwwimn Dhur v, 
liamdmti where it was held, that the reversioner 

had the right of bringing a suit against the widow 
and the adverse liolder for the purpose of having the 
estate reduced into proper jiossession. The High 
Court directed tluit the |)ossession of tlie property so 
recovered shall not be given to the reversioner : but 
that a manager appointed by the Court shall take 
charge of the property, who shall account, to the 
Court, for all the rents and pi’otits, and the Court 
shall hold the same for the benefit of the heirs who 
may ha])i)en to succei'd on tlie death of the widow. 

jodoo In the case of Jodoo Monee Dehee v. Saroda Pro- 

Monee 

i)ci,a- V. f^unno Midm'ire and others,^ the nature and extent of 
flic widow’s interest was the subject of much discus- 
sion. Col vile, C. J., said : — “ But the estate of a 
Hindu w'idow is very dilferent from a mere life-estate. 
The cq^se of Kasmath Bysack v. Hurosimdcry Possee, 
which has long given the law to this Court, and since 
it is a decision of the Privy Council, ought to have 
given, if it has not given, the law to the Courts of 


3 li. L. R., 302. 


- 1 Bouliiois, 129. 
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the East India Company, establishes that the estate Lecttjbb 
of a widow is something higlier than a life-estate ; — 

that it entitles her to the possession of the property 
without I'estriction, and that she has a qualitied power 
of disposition in it, the limits of which it is difficult, 
if not imjwssible, exactly to define furtlier than }>y 
saying that the pro]>riety of any ]>articular exci’cise 
of that power must de}>end u|)on tlie circumstances 
in wliich it is made, and must be consistent with the 
general principles of Hindu hiAV regarding such dis- 
positions. The cases of Oojnlmont'e Dossee v. Satjor- 
monee DosKe(? and Jhirr>i/lo«H Dutt v. li’umjunmonee 
Dossee? which have established in this G(jurt tfie rif>‘ht 
of the reversionary heirs, tliough tlieir interest is only 
contingent, to maintain a suit to restrain waste by 
the Avidows, are quite consistent with what I hav<^ 
stated. In the latter casca Sir Lawrence Peel says : 

“ The estate, though sonuitimcs so (‘X]»rcssed to be, 
is not an estate for life ; Avhen a AvidoAV alienates, she 
does so by virtue of her interest, not of a ])(Awor, 
and she glasses the absolute interest Avliich she could 
not do if she had but a life-estate.” 

Where a Hindu testator by his will simply declared 
hi.s widow and his only son to bo masters* of his 
estate without any further limitation, the late Supreme 
Court held that tlie AvidoAV, by such a bequest in her 
favor, takes no more than a AvidoAv’s estate, i.e., “ an 
estate for life of a moiety of the estate becpxcathed 

‘ Taylor and Bell, 370. * Vyavastlia Durjmn, Bug. Bd., p. 12 i. 
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Lectuke to her by the will, with the full permission of enjoy- 
— ing and disposing of the rents, issues, and profits 
tliereof during her life, and wdth liberty to break into 
the principal sum for pious uses or other pui’poses 
with the express permission of this Court or with 
the consent of her grandson, after he shall come of 
age.” * 

Conclusion. Thc conclusion, on an examination of the above 
authorities, may be thus stated, — 

1. That the wddow completely represents the 
estate. 

2. That generally whatever bars the widow would 
also bar the reversioners, 

3. That by her alienations she conveys an abso- 
lute interest under certain circumstances, 

4. That the circumstances under which she con- 
veys an absolute interest, it is very difficult generi- 
cally to define. 

5. She is not a mere life-tenant. 

6. The extent of her interest over moveable and 
immoveable property is, in Bengal, the same. 

* Dialcliund Addy Kissorcc Dossee, Montriou’s Hindu Law Coses, 
p. 371. 



LECTURE VII. 

— — 

THE NATURE AND EXTENT OF THE WIDOW’S ESTATE.-~(C^m#/^) 

The widow not a trustee — The incidents of trusteeship do not belonjr to 
her estate — Widow’s powers over the income of the estate — Limited — > 
Contrary ox:>iniou of Glover, J. — Questioned by Milter, J. — Oi)inioii 
of the Privy Council — Uhur/obut)/ Daev v. Choivdry .Bholanath — 
Accumulations follow the corpus — Recent case's on the subject of 
accumulations — Their result — Widows succeed togetlior — With right 
of survivorshii) — Not destroyed by parti tioT» — Partition at the ins- 
tance of the widow discretionary — The Benares and the Bengal 
eohools agree as regards the incidents to tJie widow’s estate — Self- 
acquired property and family i>roperty distinguished for liuiqioscH of 
inheritance under the Mitaeshara — In Bengal the widow’s powers 
over moveable and immoveable j)roperty are the samej — In Benares 
they are also same — The widow’s estate among Jains — Hindu law 
apidicable to Jains — Estate of a female as devisee. 

The widow’s estiitc has soraetitnes been called a 
trust-estate, and the widow, a trustee. In the case 
of MuHsemmt Noomario v. Mussanmt Doortjd Koon- 
war^ the widow had sued for posses, sif.)n of her 
husband’s sliare of the property by settiii" aside a 
IlazeenamaJt, which she had executed in favor of the 
next heirs of her husband, by wliich pos.se, ssion of 
her husband’s share of the property was made over 


* S. D. R. for 1850, p. 215; see BiingBcedhur Hajrah r. Thukur Pryag 
Sing, 7 SeL Rep., p. 111 ; Radhabinode Mistser r. Sheikh Mushuut-uUah, 
7 Sel. Rep., p. 350. 
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Litotore to them. The Court declared that the widow was 
— bound by the Razemamah, and further stated, that 
the widows are heirs for the time, that is, during 
life, and trustees for the ultimate heirs. This case, 
however, is hardly an authority on the point, for 
it does not seem to have been directly raised in the 
case, and the matter passed ivithout any discussion. 

It is not strictly correct to say that the widow is 
trustee, trustee and her estate a trust-estate. By the 
Huidu law, the widoAV holds the estate for her OAvn 
beneht. She is entitled to enjoy the usufract of the 
projierty during her life, ami the alienations of tlie 
jiroperty by her, in some cases stand good and pass 
an absolute interest to the alienee. If the ividoAV 
Avas a trustee, avIio is the beneficiary or the cestui qua 
trust No one occu]>ies that position Avith resyiect 
to tlie AvidoAv, not the rcAX'rsiiaicrs, because their 
right of ])resent enjoyment of the ])i'occeds of tlie 
jiroperty is never admitted. Ihirther, all trustees 
arc liable to render an account of the administration 
of the trust by them ; and tliey are liable to be sued 
for a breach of trust. But no such suit aauII, I 
presume, lie against a AvidoAV ; and she is not liable 
to render an account of the administration of the 
pro])erty. 

Sir Thomas Strange, sjieaking of the Avidow and 
her duties, says:‘ — ‘‘Her duty AAuth regard to Avh at 
she may haAm inherited from her husband, is to 

* Vol. I, p. 244, 
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regard herself as little more than its tenant for’life, Lectuee 
and trustee, for the next heirs, of the property to — 
which she has so succeeded, together with its accu- 
mulated savings ; being restricted from alienating it, 
by her own sole act, unless for necessary subsist- 
ence or pious purposes beneficial to the deceased.” 

Sir W, Macnaghten thinks,' that tlie widow “ can 
1)6 considered in no other light than as a holder in 
trust for certain uses, so much so that sliould she 
make Avaste, they who have the reversionary interest 
have clearly a right to restrain her from so doing.” 

It seems, tliat these authorities were not using very 
accurate language; the existence of a very slender ana- 
logy induced them to use the ex|)ression. It does The 

>f 

not appear that all the incidents of trustceshi[) Avei'c 
considered applicable to the widow’s estate ; fn^d it 
must be admitted that, at the time when those autho- 
rities Avrote, the widoAv’s estsite had not been consi- 
dered in all its bearings Avith that com])lcteness 
Avhich has marked the decisions of the (Jourts since. 

This question Avas much considered in the case of 
Kerry Kolitanee v. Moniram KoUta,' Avhich has been 
quoted hefore. Mitter, d., Avas of ojuuion tliat the 
AvidoAV is “ nothing more than a trustee for her life 
for the soul of her deceased husband, if we may use 
the expression.” The avuIoav is consielered as trustee 
for the eoul of her husband, and not for the k<drs of 
her husband, viz., the reversioners, as Avas held in 

■ Vol. I, p. li). Ed. (if it)2y. - i;> w. 
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iiBOTiTBE the Sudder Dewany case quoted before. Further on, 
— ^ in the same case, the same learned Judge has ob- 
served, “ whether the word ‘ trustee ’ is applicable to 
the widow in the strict sense in which that word is 
used in works on Pmglish law, is a question which I 
need not pause to determine. But I think I have 
conclusively shown, in the order of reference, that 
the only right which the widow acquires in the 
property of her husband is the right of using that 
property for the benefit of his soul and for no other 
purpose whatever, and such a right, I apprehend, is 
nothing more than that of a trustee.” ^ 

In the same case, Chief Justice Couch, delivering 
the judgment of the Full Bench, has combated this 
view of the law, and, I think, successfully. He says,® 
that, “ in truth, the word ‘ trustee ’ ought not to be 
used, at least in the sense which is ordinarily attri- 
buted to it, and if used in any other, it proves 
nothing. A widow is not a trustee. She has the 
usufruct as well as the property in the thing inherit- 
ed from her husband;”- and this opinion is based 
u})on a text of Vyasa, which says, — ‘ For women the 
property of their husbands is intended only for use ; 
let them not make waste of it on any account ; ’ and 
upon the weU-known text of Katyayana,^ — ‘ Let the 
childless widow, keeping unsullied the bed of her 
lord, and abiding with her venerable protector, enjoy 


> 19 W. E., 392. 


* Ibidy 407. 
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with moderation the property until her death. After Lbottok 
her, let the heirs take it.’ — 

The Chief Justice then tries to combat the follow- 
ing proposition, that if the widow is no longer in a 
position to fulfil her duties as such trustee, the trust- 
property must be taken away from her. As rf pro- 
position of Hindu law, observes the Chief Justice, there 
is no authority in support of it. “As a doctrine 
of the Courts of Equity in England, it is not correct. 

The remedies for a breach of trust are stated in a 
work of high authority (Lewin on Trusts, c. 27); 
but the taking away the trust-[)ro])erty is not among 
them, and it has been found necessary to provide 
for the disability of a trustee by infancy or lunacy 
by Acts of I’arliament. There appears to me to be 
a fallacy in the above proposition. The jwsscssion 
of the trust-property is not essential to the ])erform- 
ance of the duties. If the widow had sufficient pro- 
perty of her own to maintain lierself, she might 
alienate the whole of her husband’s ])roperty for her 
life, and still perform all her duties for the benefit 
of her husband’s soul. In fiict, there is no trust 
attached to the property. It is a personal obligation 
on the widow, and the proposition really is, that 
it* she does not fulfil it, she shall be deprived of 
her estate. We must see whether that is a received 
doctrine in the Bengal school of Hindu law.” ' The 
Chief Justice then, after examining tlie authorities 


19 ■VV^ U,, 109. 
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Lecture on Hindu law, comes to the conclusion that there 
— is no real trust in this case. 

I think the question may be considered as conclu- 
sively settled by the authority of this case, that the 
widow is not a trustee for anybody, and that her 
estafe is not a trust-estate.^ 

Widow’s The question roffarding the widow’s powers over 

powers A o o i 

i'mmiic of income of the property which she has inherited 
the estate. £j,q^ J^usband, is onc of some difficulty. Suppos- 
ing the widow’ inherited property from her husband, 
tlie income of wdiicli is a lac of rupees a year : Is the 
Avidow comjtetent to spend the whole of this income 
according to her own pleasure and choice? Suppos- 
ing the w^hole of this income is not necessary for the 
legitimate expenses of the Avidow as authorised in 
the S /tasters : Is the AvidoAV’ competent to use the sur- 
j)lus income for other expenses not authorised by 
the ShaMers? The author of the Dayabhagfi has 
answered this question in the negative. He says, 
“ let not w^omen make AA’-aste. Here ‘AA’aste’ intends 
exjienditure not useful to tlie oAAmer of the property.”^ 
By the word ‘ useful ’ the author means conducive to 
Limited, the spiritiud welfare of the late owner. Hence any 
expenditure Avhich is beyond the authorised limits 
is waste, and the AA’idow is incompetent to spend the 
income for such pniqwses. 

There is, however, a practical difficulty in deter- 

* See Muteerain Kunwar r. Gopal Sahoo, 20 W, R., 187. 

- Chap. XI, Sec. i, para. 61. 
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mining the extent of this authorised expenditure ; 
the class or classes of expenses which are authorised 
may be determined, but the amount of sucli expenses, 
is a matter of the greatest difficulty to determine, and 
must, I take it, depend upon the circumstiinces of 
each case. The practical difficulty must still i<emain 
whether, in a particular religious ceremony, ten or one 
thousand, rupees ought to be spent; because, according 
to the Hindu religion, the religious efficacy of an 
act docs not always depend upon the amount of 
money spent upon it. 

A different view of the law appears to have been 
laid down in the case of Chundralndee Delia v. 
Brody} It was held by Glover, J., that “a Hindu 
widow with a life-interest in her deceasetl hus])and’s 
estate, would be entitled to make the fullest use of 
the usufruct of that estate ; and it seems doubtful, 
under tlie late rulings of the Privy Council, whether 
she could be in any way restrained, however Avastc- 
ful her expenditure, so long as she ke])t Avithin tlie 
limits of her income and made no attemj)t at alien- 
ation. If, on the contrary, she chooses to economise, 
she. can, during her lifetime, give away her savings 
to any one she pleases.” In another case,* there is a 
dictum of Justice Macpherson, where he says : — “ There 
is no doubt that the income and profits arising from 
the husband’s estate may be used by the widow at 
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* 9 W. R., p. 684. 

^ Grose v. Oiuirtomoyee Boshcc, 12 W. R., p. IH, A. 0. J. 
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lbctohk her discretion, and the reversioner cannot interfere 
— with her in the exercise of that discretion. ’ This, 
however, is a mere dictum of one of the Judges, and 
not the judgment of the Appellate Bench, and the 
Chief Justice does not share in that opinion. 

In another case,^ Sir Lawrence Peel held, that the 
widow can spend all the income at her pleasure, and 
the reversioners cannot question it. The case dops 
not appear in any of the authorised reports, but is 
given in the Englishman of the 2nd July, 1853, and 
is quoted by Justice Macpherson in his judgment in 
the previous case. 

Sir Lawrence Peel in that case said: — “ The Hindu 
authorities say, that a widow ought to live a chaste 
and retired life ; and her duty may be to spend no 
more than is necessary for her support in a state of 
seclusion. But if, instead of living strictly as she 
should, she lives freely and expensively, her dis- 
position cannot be questioned. As to the corpus of 
her husband’s property, she cannot alienate it, but 
the income of it during her life forms no part of the 
husband’s estate. If she received and spent it all, 
no one could call her in question. So, if she has 
money in hand, she may dispose of it as she pleases. 
Money in hand and accumulations are not the same 
thing. We do not decide on the question as to 
whether the accumulations belong to the husband’s 

* 111 the goods of Hurrender Narain Ghose, Kosheenath Ghose v. Bisso- 
nath Biswas. 
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representative. W e only decide that the promovent has Lectuhk 
a sufficient interest, on the face of the proceedings.” — 

The authority of the case decided by Gllovcr, J., ’Questioned 

•' J ■> 1 Mittcr, 

was questioned by Mitter, J., in his judgment inJ- 
the case of Kerry Kolitanee v. AToniram Kolita. It 
was pointed out that the portion of the judgment 
referring to the widow’s powers over the usufruct of 
the property was a mere obiter dictum, inasmuch as 
the point before the Court was whether the accumula- 
tions left by a Hindu widow were liable to be seized 
in execution of a personal decree against her, or would 
they belong to the heirs of lier husband after her 
death as part of the estate of her husband. Justice 
Mitter furtlier observed, in the same case, that there 
is no distinction between the corpus of the estate 
which the widow inherited and its income ; tliat her 
powers over both were the same ; and that there is no 
authority for the proposition of Hindu law, that the 
widow is at liberty to use the income of the property 
she had inherited in any manner she thought })roper. 

The leanied J udge was further of opinion that if the 
widow was about to spend a large sum of money 
derived by her from the profits of the estate for a 
purpose not authorised by the Shasters, the rever- 
sioners can sue for an injunction commanding her 
not to spend it for that purpose, and the Court would 
be bound to grant such an injunction. 

In a recent case,^ the Privy Council held, that a Opinion <>i 

the Privy 

* Mussamut Blnigbufcy Daee v. Chowdry Bholanath, 24 W. R., p, 168. Clouncil. 



264 


NATUBE AND EXTENT OF WIDOWS ESTATE. 


Leotube Hindu widow has no power to alienate the profits of 
— the estate which she had inherited from her husband ; 
'and that any property which she may purchase from 
such profits would become an increment to the estate 
which she had inherited, and would follow that .estate 
in its devolution. That case also is an authority 
for the important distinction between the widow's 
estate and an ordinary life-estate. The proprietor, 
one Odarn Thakoor, had, by a deed executed during 
his lifetime, but shortly before his death, placed his 
wife in possession of all his property, moveable and 
immoveable, “ to be enjoyed during her lifetime, 
in order that she may hold possession of all the 
properties and milkiiit possessed by me, the declarant, 
during her lifetime, and, by the payment of the 
Government revenue, appropriate the profits derived 
tlierefrorn, but that she should not, by any means, 
transfer the milkiut estates and the slaves ; that, after 
the death of my aforesaid wdfc, the milkiut and 
household furniture shall devolve on my adopted 
son (Giridhari Thakoor), and that no objection 
thereto raised by any one shall ever be held valid.” 

It was contended on behalf of the plaintitfs, who 
w'ero the reversionary heirs, that the estate of a Hindu 
widow was by this deed conferred on his wife 
Chunderbutti by Odam Thakoor, and that, conse- 
quently, properties purchased by her from the profits 
of the estate became an increment to that estate, and 
therefore devolved wnth that estate on the plaintiffs. 
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For the defendant, who was the grand-daughter 
Chunderbutti, and therefore her heir, it was contend- — 
ed, that the widow, by the deed, obtained a life-estate ; 
and therefore the properties purchased by her from 
the profits would be hers, and would devolve on the 
defendant who represents her. 

The Privy Council construed the document, that 
it was in the nature of a family settlement, giving 
to Chunderbutti an estate for life, with a power to 
appropriate the profits ; and to Giridhari, what would 
be termed in the phraseology of English law, a 
vested remainder on her death. According to tliis 
construction she would have the power of making 
whatever use she chose of the proceeds of her 
estates ; and if she bought land or personal property 
with them, the land and that property would be hers, 
and would devolve on her heirs, and not on the heirs 
of her husband. 

In the course of this judgment the Privy Council 
thus pointed out the incidents belonging to the widow’s 
estate : — “ If she took the estate only of a Hindu 
widow, one consequence, no doubt, would be, that she 
would be unable to alienate the pi’ofits, or that at all 
events whatever she purchased out of them would 
be an increment to her husband’s estate, and the 
plaintiffs would be entitled to recover possession of 
aU such property, real and jiersonal. But, on the 
other hand, she would have certain rights as a Hindu 

widow ; for example, she would have the right, under 

S4 
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lbctube certain circumstances, if the estate were insuiScient 

VII. 

— to defray the funeral expenses, or her maintenance, 
to alienate it altogether. She certainly would have 
the power of selling her own estate ; and it would 
further follow that Giridhari would not be possessed, 
in any sense, of a vested remainder, but merely a 
contingent one. It would also follow that she would 
completely represent the estate, and under certain 
circumstances the Statute of Limitations might run 
against the heirs to the estate, whoever they might 
be.” 

In another case,’ however, the Privy Council con- 
strued a document, which, on the face of it, purported 
to convey certain moveable property for “ the sole 
absolute use and benefit” of the widow, as conveying 
only a widow’s interest in that property. The deed 
was a release executed by the widow in behalf of her 
husband’s brothers, ivhereby, in consideration of a sum 
of Rs. 59,000 paid to her, she w'aived all her rights 
to the estate of her husband, of which she was heiress, 
and it was agreed between all the parties, that the 
said sum of Rs. 59,000 w^as to be the sole and ex- 
clusive property of the widow “ for her own absolute 
and separate use.” The late Supreme Court held, 
that, by the deed, the sum of Rs. 59,000 became the 
absolute property of the widow, and it was never 
intended that the money paid should vest in her 
only as the widow and representative of her husband, 

* Rabutty Dosco r. Shib Chunder MiilUo, 6 Moore, p. 1. 
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and as part of his estate. The Privy Council, how- Lectube 
ever, reversed the judgment of the Supreme Court, — 
and held that, looking to the circumstances under* 
which the deed was executed, the several parties to 
it, and their respective claims, the sum in question 
was intended to represent the amount of her husband’s 
estate, which was made over to her to be used by 
her separately as distinguished from the joint family ; 
that the words “ to her separate use ” are not used 
in the sense in which they are used in the Courts of 
Equity in England, but to her separate use as dis- 
tinguished from the joint estate, dividing that which 
was joint into separate estate. 

I shall now consider the subject of accumulations Aecumnia. 

tlOUM fol- 

as being closely connected with the subiect of our ‘he 
present enquiry. Supposing the widow, out of the 
profits of the estate which she had inherited from 
her husband, were to purchase certain properties, 
does she acquire absolute rights over such proj^erty, 
and does it descend to her heirs on her death ? or 
does it become part of her husband’s estate, and 
follow the devolution of that estate ? The present 
state of authorities inclines to the view, that these 
accumulations foUow the corpus ; that they become 
part of the husband’s estate, and are liable to all the 
incidents belonging to that estate. ‘ 

In the case of Grose v. Ondrtonioyee,^ which has 
been quoted before, the assignee of tlie widow claimed 

* 2 Macnag^litcu, p. 259. - 12 W K., lU, A. O. J, 
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LBCTraB the accumulations, and contended that the ireversion- 
— er’s interest did not extend beyond the corfus of the 
• estate. On this Macpherson, J., observed: — “ There is 
no doubt that the income and profits arising* from 
the husband’s estate may be used by the widow at 
her discretion, and the I’eversioner cannot interfere 
with her in the exercise of that discretion. But 
accumulations are not the same as income, and in no 
case that I am aware of, has it been decided that 
accumulations can be dealt witli by her as income or 
otherwise than as the corpus may be dealt with.” 

“ No doubt there is in fact a very substantial dif- 
ference between mere income and accumulations. 
In the present case, almost simidtaneously with the 
recovery of the cotpus of her husband’s estate, the 
widow gets a considerably larger sum, being accumu- 
lations accrued due since his death. Although the 
theory of the Hindu law is, that the income of the 
husband’s estate shall go to the widow for her main- 
tenance and for the performance of the pious duties, 
that theory, by no means, necessarily embraces a 
large lump sum of accumulations. According to all 
the older authorities on Hindu law, accumulations 
should be treated in the same way as corpus ; and I 
think they should be so treated now in the absence 
of any distinct atithority to the contrary.” 

In the case of Bhuf/buty Daee^ quoted before, the 
Privy Council expressed the same view regarding 


■ 24 w. a., les. 
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the accumulations. Their Lordships held, that what- 
ever the widow might purchase from the profits of 
hCT husband’s estate would l)e an increment to that 
estat^ and the reversioners, after the widow’s death, 
will be entitled to recover such property, whether 
moveable or immoveable. 

It would seem from the above authorities that, 
according to the Hindu law, the increment or accu- 
mulations would follow the principal of wliich they 
constitute the increments or accumulations ; and 
that the same rule which governs the devolution of 
the principal would also govern the devolution of the 
increments or the accumulations to such ])rincipal. 

This principle seems to have been departed from 
by the Privy Council in the case of Sreemutty Sooijee- 
money Dosee v. I)e;uohandoo MuUic} That case, hoAV- 
ever, depended upon the construction of the will of a 
Hindu testator bequeathing his property to his sons 
in a particular manner. The testator had five sons, 
and by his will declared that all his projxirty would 
belong in equal shares to his five sons. The will 
further directed,* “ that should any of my five sons 
die not leaving any son from liis loins, nor any son’s 
son, in that event, neither his widow,nor his daughter, 
nor daughter’s son, nor any of them, Avill get any 
share out of the share that he has obtained of the 
immoveables and moveables of ray said estate. In 
that event, of the said property such of my sons and 

* 6 Moore, 520. - Page 52^. 
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lkctokk sons’ sons as shall then be alive, theymll recdvethat 
— wealth according to their respective shares. How- 
‘ ever, if any sonless son shall leave a widow, in that 
event she will only receive Rs. 10,000 for he# food 
and raiment.” 

It happened in this case that there were consider- 
able accumulations of property arising from the 
savings of unspent income. The appellant, who was 
the widow of one of the sons, claimed, as his heiress, 
a right to a share of these accumulations ; she urged 
that the gift over to the surviving sons was intended 
to cover the share of the principal, the estate of the 
testator ; and that the will did not dispose of the 
accumulations which, on the death of the sons, 
descended to their heirs under the Hindu law. Tor 
the respondent it was contended that the accumula- 
tions followed the corpm by a well-known principle 
of Hindu law, and that the testator having disposed 
of the corpus, the accumulations would foUow the 
devolution of the corpus, and therefore would belong, 
according to the terms of the will, to the surviving 
sons, and not to the widow of the deceased son. 

The Privy Council held, that the testator intended 
to give absolutely to the sons a share in the estate of 
the testator, and that the enjoyment by the sons 
could not be less than the enjoyment of the income 
of their shares. These accumulations are nothing 
more than the unspent income, and was not affected 
by the gift of the corpus. The Privy Council held. 
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that the increment did not go over with the principal, liEo nrEK 
but passed to the natural heirs. — 

You will observe how the Privy Council excepted 
this case from the rule of Hindu law, which directs 
that accumulations follow the corpus of the estate. 

On this point their Lordships observed as follows : 

“ Then as to the rule of the Hindu law that the 
increment follows the principal where the parties are 
joint in estate, it is not necessary for us to give 
any opinion upon the extent and limits of this rule, 
and we desire not to be understood as intimating 
any opinion upon those points. The question in 
this case, as we view it, is, whether the rule is pro- 
perly applicable to the case before us ; and we are of 
opinion that it is not.” 

In another casc^ the Privy Council had to construe 
another will similar to the one, in its terms, that 
was the subject of discussion in the case of Surjee- 
money Dossee. The testator had provided that neither 
the widow, nor the daughter, nor the daughter’s sons 
of any of his sons, shall succeed to his share ; but 
there was no provision of a gift over to his surviving 
sons as in the case of Surjeemoney Dossee. The 
claim of the widow was confined to the accumulations, 
and the Privy Council, following the judgment in the 
case of Surjeemoney Dossee, decreed the same. 

The law relating to accumulations has received Recent 
much consideration in some recent cases. In the ‘‘f »“Weet 

of accutim- 
latiout). 

Bissonath Oh under c, Bama Sundery Dossee* 
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case of Gonda Koer v. Kooer Oodey Singh, ^ the Privy 
— Council seemed to have introduced a new element 

t 

in the consideration of these cases, viz., what was 
the intention of the widow when she made the pur- 
chases out of the profits of her estate ? Was it her 

% 

intention to appropriate the properties so purchased 
to herself and to sever the same from the bulk of her 
husband’s estate, or did she intend the same to form 
part of her husband’s estate ? The Privy Council 
inclined to the view that a clear intention and action 
on the part of the widow to sever properties pur- 
chased by her from the bulk of her husband’s estate, 
would have the otfect of renderinjj them her absolute 
property, and they w^ould form no part of her hus- 
band’s estate. In the particular case in question, 
the Privy Council held the properties purchased by 
the widow to form part of her husband’s estate, 
inasmuch as there was no intention on her part to 
sever the same from the bulk of her husband’s estate ; 
on the contray, she has treated the same as forming 
part of her husband’s estate. 

This, you will observe, involves a departure from 
the law on the subject as previously established. If 
the property was purchased by the widow from the 
profits of her husband’s estate, it became part of 
that estate, and followed the same in all its incidents. 
Tlrat 'M/U-s' the la>v on the subject. The Privy Council, 
in the case of Gonda Koer, now says that the intention 


J4 B. L. R., 169. 
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and action of the widow is to be the test whether t®oTimE 
the properties purchased by her from the profits of — 
her husband’s estate shall form part of that estate,* 
or shall be her absolute property. If she treats it 
as part of her husband’s estate, it becomes part of 
the same estate : on the other hand, if she treats it 
as her own property, it becomes, for that, her own 
exclusive property. 

In a still more recent case,’ tlie Bengal Hi«:h Court 
laid down some principles which went to modify 
the law on the subject. Jackson, J., held, that as 
regards the current income the widow is at liberty 
to spend the same in any manner she thouglit pro|Xir. 

“ If she had squandered the whole amount on frivol- 
ous pleasures, or bestowed it on her father’s relatives, 
the heirs would, according to a current of modern 
decisions, have had nothing to complain of.” If the 
widow purchased real property from the current 
income of the estate then lying in her hands, she 
would be afterwards competent, said the learned 
J udge, to alienate the same in whole or in part, to 
reconvert it into money and sj)end it in any manner 
she chose. 

The same learned Judge in this case attempted to 
draw a distinction between accumulations and income, 
following the decision of Mac})lierson, J., in the case 
of Grose V. Omirtornoyee Dossee^ He observed : — 

' Sreematty Pucldoinonoe Dossoe r. Dwarkanath Biswas, 26 W. R., 335. 

“ 12 W. 11., 13, A. O. J. 
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I'SCTUBB “ But what are accumulations in the view of these 
— cases ? Not surely the accidental balances of one 
or two years of the widow’s income, but a fund 
distinct and tanguble. There is nothing whatever 
in this case to indicate that any such fund ever had 
been formed or had existed, and we see no reason to 
suppose that accumulations had ever arisen, except 
that the widoAV may have spent in some years more, 
in others less ; and in that sense the savings of the 
less costly year might be an accumulation to meet 
the charges of the next.” 

This mode of distinguishing accumulation from 
income seems to have been questioned in the most 
recent case' on the subject. Ainslie, J., observed : 
“ If a distinction is to be drawn from current income 
and accumulations, where is the line to be drawn ? 
When does the surplus cease to be part of the cur- 
rent income ? There is no rule requiring a widow 
to make up her accounts at stated intervals and carry 
unexpended balances to the credit of her husband’s 
estate. How are we to say that up to 31st December 
slie is free to spend as she chooses the money in 
hand, but on the 1st January it lapses like an un- 
expended assignment of public money at the close of 
the financial year. Who is to audit her accounts ? ” 
The learned Judge was of opinion that the ques- 
tion of the widow’s power to alienate property 
acquired out of savings from the income of her 

‘ Musst. Hunsbuti Koeraiu r. Ishri Dufct Koer, 4 Calc. Rep-, 611. 
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husband’s estate was still unsettled and had not been lbctore 
concluded by authority. He was of opinion that she — 
had such a power, because if it is w'itliin the widow’s’ 
power to dispose of the surplus profits fi’om her 
husband’s estate remaining after due provision has 
been made for the duties which the widow is bound 
to perform, it must be equally within her power to 
do so, whether she does it at once as the profits 
reach her, or whether she allows them to accumulate. 

The state of the law is thus somewhat uncertain 
on the authorities. The result, however, of these Tii<ir 

result. 

decisions may be thus summed uj) — 

1. The widow has full power to spend the 
current income in any manner she thinks proper. 

2. It property is purchased from those profits, 
it is doubtful whether she has the absolute power 
to alienate it. 

3. If she leaves property so purcliased undis- 
posed of at her death, it will form part of her hus- 
band’s estate and follow the same in its devolution. 

In the present age intermarriages between the four 

classes being prohibited, a man’s wivc’S must neces- 
sarily be of the same class with him ; and conse- 
quently, in matters of succession, no rule of prefer- 
ence among the several widows of diftcrent classes 
does now obtain. If a man, therefore, dies leaving widows 

succeed 

more widows than one, all liis widows succeed to liis together, 
estate together the estate to wliich they succeed is 

* Bhagbuty Eaur v, RadLakissen Mookerjee, Montriou B Cases, BH. 
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Lectube one estate in law, with the right of survivorship 
— attached to it ; so that, on the death of one widow. 

With . . . . . T ^ 

of survi- • her interest survives to the surviving widows, and 

vorship. ^ 

does not descend to the other heirs (jf her husband. 
So long, therefore, as a single widow is alive, no por- 
tion cff the husband’s estate can descend to the other 
heirs of her husband. 

Not des- It has been held in the case of Bhugwawken 

troyed by 

partition. Dobey V. Myna Bme^ that if two ividows effect, 
among themselves, a partition of their husband’s 
estate, by such partition the right of survivorship 
is not destroyed. The right of survivorship is so 
strong that the survivor takes the whole property 
to the exclusion of the daughters of the deceased 
widow. They are, therefore, in the strictest sense 
co})arceners, and between undivided coparceners there 
cfin be no alienation by one without the consent of 
the other. Even with such consent, one widow' can- 
not alienate her share so as to convey a good title to 
the alienee in the absence of legal necessity. 

r^hc'il"- above case is authority for the proposition 

wi’imv dis! tliafc, among widows, partition is allowed. How far a 

ueLiouar}. claiiu partition by metes and bounds from 

tlie coparceners of her husband may sometimes be a 
question. The point seems to have been expressly 
raised in a recent case,* in which the Court ruled 
that it was discretionary with the Court to order a 

• 1 1 Moore, 487. 

* Soudaminy Bussee v. Jog^esh Dutt, 1. L. R., 2 Calc.,, 202, 
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partition at the suit of the widow. If the widow i*bcti;bk 
was childless and her share small, probably the Court — 
will not order a partition, as the defe:^dants themselves ’ 
in such cases are usually the reversioners of the widow. 

But where the widow’s shai*e is large, and she has 
children, in such cases partition will be ordered. In 
the case in question partition was ordered. 

I have already pointed out before that the Benares The aeim- 

n'.s mill tho 

and the Bengal schools differ from each other as Jifi'-sai 
re<rards the widow’s rifjht of succession. The Bengal 
school confers the inheritance on the widow under all l'“ ilr'* 

• i n 11 *1*1 willow’s 

cncumstances, the llenares school recognises her right, estate, 
only when her husband ivas living, after ])artition, 
separate from his co-sharers. Whatever difference 
there might exist, as regards the widow’s riglit to 
succeed, between the two schools, tliere is none as 
regards the incidents to be attached to the widow’s 
estate when the widow does succeed to the |)roj)erty 
of lier husband. 

In the case of Than Sin^ and another v. 

Jeetoo,^ which arose in the District Court of Agra, the 
plaintiff, Mussamut Jeetoo, sued for jiossession of the 
moiety of a village which was granted to her hus- 
band and her husband’s brother, wlio w^as one of the 
defendants. The Zillah Judge referred the point for 
the opinion of the Pundit of the Court, who answered 
as follows ; — 

“ If the acquirer of real property die childless, even 

* 2 Sel. Rep., 411. 
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Lbcttois though he were at the time in family partnership 
— with his brothers, his property will go to his widow, 

‘ and not to his bijithers. The widow cannot, however, ' 
alienate it by gift or sale; she will enjoy possession 
thereof during her lifetime, and after her death it will 
go to "her husband’s heirs.” And the authorities for 
the answer are declared to be Menu and Yajnawalkya. 

The Zillah J udgc, accordingly, gave a decree to the 
plaintiff, which was confirmed by the Provincial Court 
in appeal. 

On the matter coming up in special appeal to the 
Sadder Dewany Adawlut, a further reference was 
made to the Pundits of the Court “ to state the law 
according to the Mitacshara as received in the district 
of Agra.” This opinion being similar to that which 
was given by the Pundit of the Zillah Court, the 
Sudder Dewany Adawlut passed a decree in favor of 
the plaintiff, “ awarding to her possession of a moiety 
of the village during her lifetime, and declaring 
that she was not authorised to alienate it ; and that, on 
her death, the heirs of her deceased husband should 
succeed thereto.” I may observe here that these in 
substance arc the main incidents belonging to the 
widow’s estate according to the Bengal authorities. 

Se»-ac- In an undivided family according to the Mitacshara, 

quired pro- 

Ff^«ny^pr^o self-acquired property of one co-sharer will, on 

rnguisUed death, devolve on his widow if he has no male 

po'seJof issue; but the joint family property wfill go to his 

inheritance , rni • . . t 

under tue male coparccners. i he interest of a widow so sue- 
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ceeding to her husband’s estate is similar to that of a Lectukb 
tenant-in-tail by the English law as representing 
the inheritance. An important principle is here 
established, viz., the distinction between the self- 
acquired property and the joint family property in an 
undivided family governed by the Mitacshara', the 
former will descend to the widow, but the latter will 
go to the undivided coparceners.^ 

In the case of Pakhnarain and others v. Mussamut 
Seesphool,^ which arose in the District Court of Tirhoot, 
the plaintiff, as the heiress of her husband, claimed 
his share of the property; the plaintiff’s husband 
had survived his brother, whose grandson (daughter’s 
son) was the defendant. The plaintiff claimed only 
half the estate, and not the whole which belonged 
jointly to her husband and his brother. The 
Court put the following question to the Pundits : — 

“ Should the property of Jlanidyal devolve on his 
widow Mussamut Seesphool, whether she possessed 
the power of alienating it by gift, sale, or otherwise, 
or whether she had only a life-interest in it.” The 
Pundits gave as their opinion that, as the plaintiff’s 
husband’s estate was separate, she, as his widow, was 
entitled to the entire property left by her husband, 
to be enjoyed by her during her lifetime, but not to 
be alienated except for the special purfKjse of secur- 
ing spiritual benefit to her deceased husband ; and 

* Katama Natchier ». The Raja of Sivagunga, 9 Moore’s I. A., 639. 

» 3 Sel. Rep., 162. 
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that, after her death, in the event of there being no 
heir of her husband in existence from the daughter 
down to the spiritual teacher, the property should" 
devolve on the ruling power. 

The matter coming iip in appeal before the Sudder 
Dewany Adawlut, that Court declared, “ that Mussa- 
mut Seesphool has a right to the possession of the 
estate left by her husband during her lifetime ; that 
she may make such disbursements as are necessary 
for the spiritual welfare of her deceased husband ; 
that she is not at liberty to make any other descrip- 
tion of alienation ; and tliat, after her death, in the 
event of there not being in existence any heir of her 
husband from his daughter down to his spiritual 
teacher, the property which had so devolved on the 
widow should escheat to the ruling power.” The 
decree of the Provincial Court Avas, accordingly, 
amended, and it was declared that Mussamut Sees- 
phool shall have a life-interest in one moiety of the 
landed property left by her deceased husband, which 
property shall be setpicstered to the use of Govern- 
ment in the event of there not being at the time of 
her death any surviving heir of her husband from 
the daughter down to the spiritual preceptor. 

The decision in this case was expressly put upon 
the authorities current in Mithila, and the opinion of 
the Pundits was based upon those authorities. This, 
therefore, must be considered as a decision according 
to the doctrines of the Mitaeshara, wliich is the rul- 
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mg authority in Mithila followed by such works as lecthek 
the Vivada Ratnakara and the Vivada Chintamoni. — 

In the case of Paunchcowree Mahtoon and others 
Kalee Chum and others^ which arose in the District 
Court of Patna, it was contended for the appellants 
that, according to the Mitacshara, the estate, taken 
by the widow was not a restricted estate, sxich as 
that of a widow under the Hindu law current in 
Bengal, it was also contended, that a widow, under 
the law of the Mitacshara, takes an absolute interest 
in her deceased husband’s estate, and may dispose of 
it as she pleases ; at least, as regards property which 
is not proved to have come to her husband as ances- 
tral property. On this the High Court observed ; 

“ We, however, declined to hear any argument on these 
points, there being no sort of doubt that, according 
to a long series of decisions of the Courts of this 
country, which are in accordance with the decisions 
of the Privy Council, a childless widow under the 
Mitacshara law takes only a limited interest in her 
husband’s estate, similar to that taken by a widow 
under the law of the Bengal school.” 

.The important point as regards the incidents in apn-ai 

tilt! willow’s 

attacliinf^ to tlie widow s estate is as to tlie power powerwover 

^ moveable 

which the widow possesses of alienating the pro- 
perty which she had inherited from her husband, and 
as to any difference, if any, between the moveable 
and the immoveable portions of the estate so inherit- 

* a W. R., 490. 
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Lbottob ed. As I have already shown/ in Bengal, there 
— is no difference between the moveable and the im- 
moveable property inherited by the widow ; and her 
powers of alienation as regards both are restricted 
within very narrow limits. 

The .question in the Mitacshara countiy as to the 
widow’s powers of alienation over moveable property 
inherited from her husband was the subject of dis- 
cussion in the case of Bhugwandeen Dohey> v. Myna 
Baee.^ On that point the Privy Council thus observed : 
“ The reasons for the restrictions which the Hindu 
law imposes on the widow’s dominion over her in- 
heritance from her husband, whether founded on her 
natural dependence on others, her duty to lead an 
ascetic life, or on the impolicy of allowing the wealth 
of one family to pass to another, are as applicable to 
personal property invested so as to yield an income 
as they are to land. The more ancient texts import- 
in Benares ing the restriction are general. It lies on those who 
also same, assert that moveable property is not subjeet to the 
restriction, to establish that exception to the gene- 
rality of the rule. The diversity of opinion among 
the Benares Pundits is sufficient to show that the 
supposed distinction between moveable and immove- 
able property is anything but well established in 
that school.” 

“ Their Lordships, therefore, have come to the con- 

* See Kasinath Bjeack v, Hurrosoondory Dossee^ Montriou’a Cases, 496, 

* 11 Moore, 487. 
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elusion that, according to the law of the Benares lbcttob 
school, notwithstanding the ambiguous passage in 
the Mitaeshara, no part of her husband’s estate^ 
whether moveable or immoveable, to which a Hindu 
woman succeeds by inheritance, forms part of her 
stridhan, or particular property ; and that tile text 
of Katyayana, which is general in its terms, and of 
which the authority is undoubted, must be taken 
to determine — first, that her power of disposition 
over both is limited to certain purposes ; and secondly, 
that on her death both pass to the next heir of her 
husband.” 

In another case, however, Mussamut Thacoor Daee 
V. Idai Baluck Itam^ the Privy Council expressed an 
opinion somewhat different from that wliich was laid 
down in the case of Bhugwandeen Dohey, Their 
Lordships said : “ The result of the authorities seems 
to be that, although, according to the law of the 
Western schools, the widow may have a power of 
disposing of moveable property inherited from her 
husband, which she has not under the law of Bengal, 
she is, by the one law as by the other, restricted from 
alienating any immoveable property which she has 
so inherited, and that on her death the immoveable 
property and the moveable, if she has not otherwise 
disposed of it, pass to the next heirs of her husband.” 

Their Lordships, however, considered it unnecessary 
to decide the point as to whether the widow had 


■ 11 Moore, l.?9. 
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lectueb power of disposition over the moveable property 
— inherited by her from her husband. 

" The ruling in the case of Bhugwandem Dohey 
overrules the decision of the Bengal High Court in 
the case of Gohurdhun Nath v. Onoop Roy^ where it 
was held, that moveable property inherited by a 
widow became her sfridhan, over which she had abso- 
lute power of disposition. 

The result, on an examination of the authorities, 
seems to be that, as regards the nature of, and the 
incidents attaching to, the widow’s estate, the Bengal 
and the Benares schools both agree. Therefore, any 
decision arrived at regarding the incidents belonging 
to the widow’s estate in any of the schools must be 
considered as an authority in all the other schools. 

The In the case of persons belonging to particular 

estate sects of Hindus, the widow’s estate, like the other 

Jams. branches of their law, is determined by custom govern- 
ing that class, ratlier than by ordinary Hindu law. 
For instance, the Jains, who are dissenters from 
Hinduism, ai’e governed by their own customs, which 
materially differ from ordinary Hindu law. The 
sonless widow of a Saraogi Agarwala Jain takes an 
absolute interest in the self-acquired property of her 
husband. She can adopt a son without permission 
from her husband or his heirs. She can adopt her 
daughter’s son, who will toke the place of a begotten 


3 W. E., 105. 
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son.^ These are incidents which materially differ 
from those of ordinary Hindu law. — 

The Privy Council, however, in a later case,® held, 
that the law applicable to the Jains is the ordinary 
Hindu law. But that where, in any particular case 
among them, any special custom is pleaded, ’ that 
must be proved by evidence. If the custom is not 
proved or not pleaded, the ordinary Hindu law will 
be applicable to them. 

It was further held in this case, that the estate of 
a daughter, inherited from her fotlier, is, under the 
Mitacshara, like that of a widow, a limited and res- 
tricted estate ; and does not, on her death, pass as 
stridhan to her heirs, but reverts to the heirs of her 
father. 

The nature of the estate which a Hindu widow takes ustute of « 

T • 1 1 1 n • • fctttJiUi na 

under a devise from her husband, is sometimes a tieviMce. 
question of some difficulty to determine, inasmuch 
as it depends upon the particular words of the devise ; 
and, therefore, no general rule can be laid down for 
determination of the same. Where a testator in his 
will used such terms as these — “ I give, devise, and 
bequeath unto my wife and her heirs and assigns, for 
ever, all my real and personal estates and effects, and 
do appoint my said wife sole executrix of this will,” 
it was held, that the testator intended his wife to be 
something more than a trustee or manager for the 

* Sheo Sing* Rai r. Musst. Dakho and anotlier, 2 Cal. Rep., li)3. 

* Chotay Lall r, Chunnoo Lall, I. L. R., % Calc., 7H. 



286 NATURE AND EXTENT OF WIDOW’S ESTATE. 

liKCTUBK infant heirs, and that she took absolutely all the pro- 
— perty of the testator.^ 

In case of gifts inter vivos by the husband to the 
wife, generally the wife does not take an absolute 
estate in immoveable property, she takes it only for 
life; 'but as regards moveables, when thus given 
away, she takes absolutely. A gift under a will has 
been held to be governed by the same rule. It was 
held in a recent case,® “ that a Hindu wife takes by 
a will of her husband no more absolute right over 
the property bequeathed than she would take over 
such property if conferred upon her by gift during 
the lifetime of her husband ; and that, whether in 
respect of a gift or a will, it would be necessary for 
the husband to give her, in express terms, a heritable 
right or power of alienation.” In this case, the tes- 
tator gave to his two grandsons and to his wife, by 
the same clause in the wUl, certain properties ; and 
the Court held, that although the grandsons had an 
absolute estate in the subject of the devise, the wife 
had only a life-interest in the same. 

The proposition of law, as stated in the previous 
judgment wdthout any qualification, seems to be 
somewhat questionable ; and as regards the rule of 
interpretation adopted in that case, you will find a 
contrary rule laid down in a still more recent case® 


• Tarnck Nath Sircar t?. Prosonno Kumar Ghose, 19 W. R., 48, 

• Koonj Behary Dhur v. Prem Chand Dutt, 5 Cal. Law Rep., 661. 

• Chuuder MoUey Doaaee r. Hurry Doss Mitter, 6 Cal. Law Rep., 657. 
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in construing a similar devise. There was a devise 
of certain property, in the same clause of the will, 
to eleven persons, of whom nine were male and two 
female, and the testator gave the property to them in 
equal shares. 

The first Court held, that the two female dewsees 
took the qualified estate of females under the Hindu 
law, and the male devisees took an absolute estate. 
The Appellate Court, overruling the decision of the 
first Court, held, that the female devisees also took an 
absolute estate in their shares in the same way as the 
male devisees. The Court was also of opinion, that 
“ the rule of Hindu law, by which widows take only 
a qualified estate in their husband’s property, has no 
application to a devise of this kind to married women 
under a will.” 
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LECTUllE VIII. 

THE ALIENATIONS BY THE WIDOW. 

Alienation by tho widow — Her power in this respect limited — The 
■widow's powers of alienation in the Mithila school — Widow incom- 
petent to alienate — Except for legal [necessity — Legal necessity 
defined — Widow's maintenance justifies alienation— According to 
the Dayabhaga — According to the Dayakrama Sangraha — According 
to the Digest — Not, if the reversioner agrees to maintain — Widow 
bound to maintain her husband’s family — ^Alienation for that pur- 
pose allowed — Daughter’s marriage to be performed by the ■widow — 
Alienation allowed for the spiritual welfare of the husband — For the 
husband’s ^raddha — For other religious acts — Which benefit the 
husband — For pilgrimage to Gya — For payment of husband’s debts — 
Widow bound to pay husband’s debts — Widow’s personal debts do not 
justify alienation — Widow’s interest saleable — Husband’s debt must 
be x»roved — Alienation for payment of revenue justified — The pur- 
chaser not bound to seo to the appropriation — Money borrowed to 
carry on litigation will not be a charge on the estate — A good charge 
if for the benefit of the estate — Advances for widow’s maintenance 
and for the costs of recovering the estate a good charge — Grone v. 
Omertomoyee — Gifts to husband’s relations allowed — Not to her 
father’s family. 

I SHALT, now consider the Hindu widow’s power 
of disposition over the property inherited by her 
from her husband. The author of the Dayabhaga 
says : ^ “ The wife must only enjoy her husband’s 
estate after his demise ; she is not entitled to make 
a gift, sale, or mortgage of it.” And in another place 


‘ Chap. XI, sec. i, para. 60 , 
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it is stated, “ she has no power, as with her separate 
property, to make a gift, mortgage, or sale of it at 
her pleasure.” ^ 

The reported cases on the subject have laid down 
the law in accordance with the ancient authorities. 

in the case of MtikJioda v. Kvlleani^ the jJaintiff 
claimed the property on two grounds : — 

— under a deed of gift from the wndow ; 
'ind , — as next heir to her husband. 

The Sudder Dewany Adawlut held, that the gift 
by the widow would not avail, and the plaintiff’s 
case was decreed, on the ground that he was the next 
heir to the widow’s husband. The important ques- 
tion as to the effect of an alienation to the next heir 
of the husband was not considered in the case ; and 
the opinion of the Pundits, who were consulted, 
did not directly refer to this point. The opinion 
was in these words : — “ If the widow, calling plaintiff 
her heir, made a gift, in his favour, of the talook 
left by her husband, such gift, in the event of there 
being an heir of the husband, cannot avail. The 
Shaster declares, that a gift by a widow of the whole 
estate of her husband is invalid ; but that a gift 
of a moderate portion of his property made by the 
widow, with a view to his spiritual benefit, may be 
valid. If the plaintiff were the heir of the widow’s 
husband, and there were no other heir, the plaintiff, 
at the widow’s death, would take the talook left by 

* See Smriti Chandrika, p. 1G9, paras* 28 to IM. * 1 Sel. Rep.. 82 , 
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LEOTunE her husband. If the plaintiff were not the heir, and 
— there were no heir, the talook would escheat to the 
•ruling power.” It is clear from this, that the eflPect ' 
of the gift by the widow to the next heir of the 
Her power husband was not considered by the Pundits : they 
urait^. rested, their opinion rather upon the limited power 
that the widow possessed over her husband’s pro- 
perty. 

In the case of Mussamut B^oya Debee v. Mm- 
mmut Unnopoorna Dehee^ the widow of the last 
owner had made a gift of the property to the son 
of her second daughter. The plaintiff, who was the 
eldest daughter of the widow, claimed a moiety of 
the estate which belonged to her father. The 
defence was, that the gift was made by the widow 
to her daughter’s son, “as a charitable donation 
enjoined by the maxims of religion, and calculated 
to benefit the soul of her departed husband.” The 
Pundits of the Zillah Courts were of opinion, that 
the gift was good m law, on the ground of its being 
“ a charitable donation by the widow beneficial to 
the soul of her husband.” The Zillah Court, accord- 
ingly, upheld the gift, and dismissed the plaintiff’s 
suit. 

The case came up in appeal before the Suddef- 
Court : the Pundits of that Court were- consulted, 
who gave it as their opinion, that “ a woman suc- 
ceeding to the possession of property in right of her 


* 1 Sel. Rep., 216, 
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husband or of her adopted son, is not at liberty l^toke 
to alienate it without the consent of the legal heirs ; — 

or to settle it on one heir, while there is a possibility • 
that a co-heir pay be subsequently born.” On the 
authority of this opinion, the Court held, that the 
gift by the widow was void ; and that the appellant, 
as one of the two daughters of the last owner, was 
entitled to the moiety which she claimed. 

In another case"^ the plaintiff, who was the mother 
of the last owner, for herself and in behalf of her 
grand-daughter (the daughter of the last owner), 
sued for possession of certain property which had 
belonged to her son. The defence was, that the 
last owner had made over the property verbally to 
the defendant on account of a debt due to the 
defendant, and that his widow had subsequently 
executed, in favor of the defendant, a deed of relin- 
quishment {ladavee) confirming the act of her hus- 
band and acknowledging the proprietary right of the 
defendant to the property in suit. 

The Provincial Court decreed the plaintiff’s claim, 
holding that there was no sufficient evidence of the 
debt of the husband, and the widow, tliercfore, was 
not competent to alienate the property to the pre- 
judice of the next heirs. The Court also ordered 
that the plaintiff shall obtain possession of the 
property, 

* Hem Chunder Mozoomdar v, Mussamut Taramoneo and Mussaniut 
Raimonee, 1 Sel. Rep., 481, 
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Lectube Oh appeal to the Sudder Dewany Adawlut, the 
— question was referred for the opinion of the PuniMts, 
"who answered as follows: — “If the proprietor of a 
laflded estate die, leaving a gran<|pnother, mother, 
stepmother, wife, unmarried daughter, and son 
of hia father’s uncle, his wife succeeds to the sole 
possession of the estate : but she cannot, with- 
out sufficient cause, or the consent of the above- 
mentioned relations, transfer the property by gift or 
sale. The widow may transfer the real and personal 
estate of her deceased husband in discharge of his 
debts, if the amount of the debt exceed or equal 
the value of the estate : but if the value of the 
estate exceed the amount of the debt, the widow is 
only entitled to sell such part as may suffice to 
cover the debt. If, in the present case, the widow 
has transferred her husband’s estate in payment of 
his just debts, and the creditor under such sale obtain 
possession of the estate, the other heirs of the 
. deceased are not entitled to set aside the sale by 
y)a3nnent of the debt.” 

The Sudder Dewany Adawlut held, that there was 
no sufficient proof of the debt on which the deed of 
relinquishment (/adat’fig) was grounded. The decree 
of the Provincial Court was confirmed with this 
amendment, that, as the widow of the last owner was 
alive, the plaintiff as his mother was not entitled to 
the possession of the property during the lifetime 
of the widow ; and it was further provided that, after 
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death of Soorujmonee (the widow), the deed of 
relinquishment, executed by her, should not operate — 
to preclude the right of the other surviving heirs of. 
the deceased.^ ^ 

In the Mithila school a somewhat peculiar doctrine The 

^ widow’s 

obtains as to the widow’s powers of alienation. p;'wer8oe 
That school maintains that an heir taking property Mi'tllua 
must reserve at least a moiety of the estate for the 
performance of the monthly and other obsequies of 
the deceased person. If, however, any other person 
than the widow executed a gift of the whole of the 
property in opposition to this injunction of law, it 
was held, that the gift will not be void in conse- 
quence of the neglect of this single obligation ; thus 
recognising the doctrine of factun valet, which obtains 
in the Bengal school. But if the widow made a gift 
or other alienation of more than half the estate, such 
gift or alienation would be void except under special 
circumstances. This point was determined in the 
case of Sreenarain liai v. Bhya Jha, which has been 
quoted before. It does not appear to have been held 
in that case, that under no circumstances the widow 
can. alienate more than half or the whole of the 
estate ; probably in that res{)ect the doctrine accords 
with what obtains in Bengal, %nz., that for reasons 
warranted by the Hindu law, the widow is com- 
petent effectually to alienate the whole of the estate 

• See Kund Coomar Rai r, Rajipdcr Narain Rax, 1 Sel. Rep., 349 ; Mus- 
namut Bhuwaxii Munee r. Mussaraut Soolukhuna, 1 Sel. Rep., 431. 
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i- gcT PBK which she has inherited from her husband. Another 
- — point which the case did not determine is, whether 
• the widow can make an alienation of less than half 
of the estate unimpeachable by next heirs, 
although no ground justifying an alienation under 
the Hindu law might exist. The inference, which 
can be drawn from the answer of the Pundits, is 
that when half the property is reserved for satisfying 
the spiritual necessities of the deceased, the widow 
was at liberty to alienate the other half, according to 
her own choice and pleasure, and that such aliena- 
tion could not be impeached by the next heirs. 

The Privy Coimcil, however, in the case of Keerut 
Sing V. Koolahnl Sing,^ held, that the widow cannot 
alienate any portion of her husband’s estate. In that 
case the defendant claimed possession of a raj by 
virtue of a wmseyuinameh (or deed operating as a 
will) from the widow of a deceased zemindar, who 
died without issue, leaving collateral heirs. The 
Judicial Committee refused to decide on the genuine- 

« O 

ness of the instrument devising the raj, being of 
opinion that the Ranee was incompetent by law to 
execute such an instrument to the prejudice of her 
deceased husband’s heirs. The Judicial Committee 
further held, that the widow has no power to alienate 
or devise any portion of her husband’s estate which 
on her death devolves to his legal heirs. The same 
view of the law was laid down in the case of Rajen- 


« 2 Moore, 331. 
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der Narain Eai v. Bijai Govind Sing ^ AexiidL&i. by 
the Privy Council. This case was in appeal from the 
judgment of the Sadder Dewany Adawlut in the case 
of Sree Narain Rai v. Bhya Jlia^ which has been 
quoted before. 

The general rule of Hindu law therefore is, that 
as regards the property inherited by the widow from 
her husband she is incompetent to alienate it. This 
rule, however, is subject to one important exception, 
and I will now proceed to consider the same. The 
exception is, that alienations by the Hindu widow 
are valid if made for a legal necessity. The expression 
legal necessity does not occur in the original works on 
Hindu law. It .has been coined by English lawyers 
who administered justice in this country in the latter 
end of the last century : but it concisely expresses 
the notion, in a generalised form, of the grounds 
which, in Hindu law, render the alienations by the 
widow valid. 

The Privy Council observed in the case of The 
Collector of Masulipatam v. Cavaly Vencata Narain- 
apah “ It is admitted on all hands that, if there 
be collateral heirs of the husband, the widow cannot 
of her own will alien the property except for special 
purposes. For religious or charitable purposes, or 
those which are supposed to conduce to the spiritual 
welfare of her husband, she has a larger power of 
disposition than that which she possesses for purely 


Lectukb 

VIII. 


Wido^r 
incom- 
petent to 
alienate. 


Except for 

legal 

necessity. 


* 2 Moore^ 181. 


» 8 Moore’s I. A., 629. 
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worldly purposes. To support an alienation for tlie 
last, she must show necessity.” 

According to Jimutavahana any expenditure incur- ’ 
red which is useful to the late owner would come 
within the category of legal necessity, and would 
justify the widow’s alienation.^ The spiritual welfare 
of the late owner is here meant, or acts beneficial to 
the soul of the deceased in the next world. It must 
be here observed that extravagant and wasteful expen- 
diture in the performance of acts conducive to the 
spiritual welfare of the deceased, will not probably 
be protected under the category of legal necessity. 
If a widow, therefore, having a considerable income 
from the estate of her husband, w?re to spend .the 
whole of that income, and in addition to incur debts, 
I presume that an alienation of any part of the hus- 
band’s estate to satisfy such debts will not be valid 
in law.* Of course the amount of expenses that the 
widow may incur for such purposes cannot be pre- 
cisely laid down. It will be a complicated question 
of fact depending upon many circumstances which 
it is impossible generally to define ; each case of 
|his nature arising must be determined upon its own 
merits. 

This, however, is settled law that when the nature 
and extent of the estate is such that an alienation 


' Bayabhaga.; Chap. XI, see. i, para. 61. 

^ Doe dem Rajehunder Pramanick Bulloram Biswas, Fulton’s 
Rep.. 133. 
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®tlier of a part or of the whole is absolutely n^es- 
aaiy for the performance of those acts of religion which — 
Mre conducive to the spiritual welfare of the deceased, 
then an alienation will be protected. The spirit of 
the Hindu religion is, that religious acts can be per- 
formed with very little expense ; and the religious 
efficacy of an act is never enhanced by larger 
expenditure being incurred on account of it. Hence 
alienations, which are attempted to be justified on 
this ground, must be rather rare, for the nature and 
extent of the hust)and’s estate must be very small, 
indeed, before such a defence can be set up. In 
practice, however, the majority of cases in which the 
widow’s alienations are in question, are attempted to 
be justified on this ground ; and the tendency of 
our Courts having been to disfavor claims on the 
part of the reversioners, such defences succeed 
remarkably. If, however, the Hindu law was strictly 
administered in our Courts, one might say, that 
many of the claims of the reversioners which are 
now thrown out would have been recognised. 

The first case of legal necessity justifying aliena- wwow’s 
tion 'by the widoAV is her own maintenance. If the nallce^" 
income of her husband’s estate is so inconsiderable aUenution. 
that it is not sufficient to maintain her, then the 
widow is justified in alienating a portion of the 
estate ; or if that is insufficient, to alienate the whole 
of it.^ The maintenance here contemplated, however, 


* Dayabbaga, Chap. XI, sec. i, para. 62. 


38 
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LBOTOTBig a bare maintenance suflSicient to keep tlie widow 
vm. ^ ^ ^ 

— - alive, and not an indulgence in the good things and 
luxuries of life ; for, as I have before observed, the' 
strict mode of life which the widow is enjoined to 
follow, by the Shasters, renders an indulgence in the 
luxuries of life highly improper. A reasonable ex- 
penditure for the performance of religious ceremonies 
is perhaps to be allowed, and might be counted as a 
legal necessity, though even this seems to be some- 
what doubtful according to the original authorities. 

According The author of the Dayabhaga says,^ that because 

to the 

buaga ^ widow benefits her husband by the preservation 
of her person, the use of property sufficient for that 
purpose is authorised. Hence, if she be unable to 
subsist otherwise, she is authorised to mortgage the 
property, or, if still unable, she may sell or otherwise 
alienate it. 

Raghunandana, in his Dayatattwa, does not discuss 
this question at all. The power of a widow over 
the estate inherited by her from her husband is not 
at all considered. After establishing the widow’s 
right to succeed, he passes on to consider as to who 
shall succeed in default of the widow.* 

According In the Dayakrama Sangraha, Sree Krisna Tarka- 

Daya- laukaT, following Jimutavahana, has laid down, that 

krama 

Sangraha. g, widow can usc her husband’s property for her own 
maintenance. The use here permitted is not to be 
an indulgence in the luxuries of life ; “ but since a 

* Chap. XI, seca i, paras. 61 and 62. > chap. XI, §§ 1^24. 
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widow benefits her husband by the preservation 
her body, the use of property for the attainment — 
of this object is permitted.”^ Again, “ if the widow* 
be unable to subsist otherwise, she may mortgage 
the property ; and, if even then unable, she may 
seUit.”* 

Jagannatha Turkapunchanun quotes the following 
passage from the Mahabharata : — “ Simple enjoyment 
is declared to be the fruit which women gather from 
the heritage of their lords : on no account should they 
waste the estate of their husbands.”® Commenting 
on this passage the learned compiler says: “But 
such use [by the widow] only is approved which is 
requisite for the welfare of her body, because she 
confers a benefit on her lord by the preservation of 
her person. Accordingly, the legislator says, women 
should not waste the estate of their husbands ; and 
the dissipation of it consists in expenses not neces- 
sary for the owner of the estate. Hence, if she 
cannot otherwise subsist, hypothecation is permitted ; 
if she cannot even thus maintain herself, sale is also 
permitted : for reason shows no distinction.” 

From the above authorities it is clear that a widow 
is required in the first instance to resort to a mort- 
gage of the property ; if that is not sufficient, then 
to alienate it. And the distinction here made is 
very obvious. If it is a mortgage, it is redeemable 
by the reversioner on the payment of the mortgage 


^ Chap. 1, sec. para. 5. 


* Para. 6. 


• Dig., Vol. IV, V. ccccii. 
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jlbotuhb debt ; but if it is a sale, there is no option of redemp- 
— tion. One would have expected that, administering 
the law strictly, our Courts would have held that ah’ 
alienation out-and-out is invalid as against the 
reversioners when a mortgage would have been 
sufficient. But it has been held in some cases, that 
althoxigh the widow sells where she ought to have 
mortgaged, the sale will nevertheless be valid.^ 

In the case of Dowlut Sing v. Buktiar Singh,’’ 
which was decided in 1808, the question proposed 
for the opinion of the Pundits was as follow: — 
“ There were three uterine brothers who held their 
patrimonial lands in joint tenancy. Two of the 
brothers died, each leaving a widow and the other 
brother still survives. The estate is jointly held by 
these individuals. The widows being much distress- 
ed for the means of maintenance, sold a part of their 
husbands’ shares of the joint landed estate without 
the consent of their husbands’ brother and appro- 
. priated the purchase-money to their own use. In 
this case is the sale good and valid ? ” 

The Pundits, after quoting the text of Vrihaspati 
cited in the Dajabhaga, answered as follows; — “ The 
widow of a person dying without male issue takes 
his entire heritage, even though his father and 
brother be living, because she confers benefit on her 
deceased husband by preserving her life with the 

' Phoolcliuud Lai v. Rughoobuns Sahoy, 9 W. R., 108. 

* 2 Maonaghten^ 304. 
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enjoyment of his wealth, and by offering oblations 
to his manes : and if she, having become indigent, — 
deffl^ her chastity, then hell becomes her husband’s * 
portion. Under these circumstances, the preserva- 
tion of her chastity and life is absolutely necessary. 

If with the produce of their husbands’ estate their 
maintenance cannot be supplied, they (the widows), 
for the purpose of acquring the means of subsistence, 
may mortgage or sell a portion of their husbands’ 
landed estate, and the sale in such case is legal and 
valid.” On the authority of this opinion the sale 
in question was upheld.' 

By the sale the widow prejudices the rights of the •’'« 
reversioners. however, the reversioners for the 
time being provide the widow with her maintenance, 
there is no necessity for the widow to sell either the 
whole or a portion of the estate inherited by her. 

A sale by the widow under such circumstances will 
therefore be invalid, the necessity justifying a sale 
being wanting. It was accordingly stated by the 
Pundits in an early case,* which opinion, I presume, 
was acted upon by the Court that, — “ If the 
datfghter’s son supply the widow with maintenance, 
she cannot alienate without his consent, and if she 
had actually sold the property, the sale is null ; but 
in a case where tlie daughter’s son declines to support 

* See Doe dent Bissonath Butt v, Doorgaprosad Bay, Easta’ Notes ; 2 
Morley, App., 49; Doe dem Ilajchunder Pramauick i\ Bulloram Biswas, 

Fulton, p. 133. 

* 2 Maenughten , p. 2 1 1 . 
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ii^nna her, she may sell such portion as may be necessary 
— • to her maintenance without his consent, and the sale 
' should be considered legal and valid.” The daughter’s 
son in this case was, I presume, the next reversioner. 

The maintenance of the family of her husband is 
an oWigation imposed upon the widow. The author- 
ities have laid down this principle that the HMdu 
widow is boimd to maintain those members of her 
husband’s family whom the husband during his life- 
time was bound to maintain. Who these relatives 
are who are entitled to be maintained out of the 
estate of the husband, it is somewhat difficult to 
enumerate exhaustively.^ The unmarried daughter 
and the childless widowed daughter, who has no 
provision for her maintenance out of the estate of 
her husband or in the family of her husband, are 
entitled to be maintained.® The mother and grand- 
mother of the late proprietor are also entitled to be 
maintained by the widow, inasmuch as the late owner 
was bound to maintain them. The maintenance 
here means the maintenance by the supply of food 
and raiment to them and by providing them with 
residence in the family dwelling-house. It is some- 
what doubtful whether these persons who are entitled 
to be maintained can at their option, or on account 
of disagreement, claim a money-aUowanee from the 
widow on account of their maintenance. I think, 
however, it is clear from the spirit of the Hindu law 


* Seo MenU) quoted in 3 Dig., ^06. 


^ 2 Macnaghten, 118. 
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beariog upon the point, that the ancient sages did not 
contemplate separate residence and separate mainte- 
nance for these persons : what was intended was that 
these persons should reside in the family dwelling- 
house with the widow and be maintained there ; that 
they should form members of her family, and in all 
respects conform to the family discipline which is very 
essential to the maintenance of peace and harmony 
in the family. If, then, any of those persons refuse 
to reside with the widow and be maintained there, he 
or she will not be entitled to claim a money-allow- 
ance from her on account of maintenance. The same 
principle was followed in the case of a son’s widow 
claiming a mopey-allowance for her maintenance 
from her father-in-law. The Court held, that as she 
refused to reside at the house of her father-in-law 
and be maintained there, her claim to a money-allow- 
ance cannot be allowed.^ 

If the income of the husband’s estate is insuffi- Alienation 

• • • *1 T 1 • 1 

cient to mamtam those persons whom the widow is p«ri>o»e 

^ ^ ^ allowed. 

bound to maintain, then the widow will be justified 
in^lienating a portion of such estate to defray the 
expenses of such maintenance, and the sale taking 
place under those circumstances will stand good and 
cannot be impeached by the reversioners. 

The widow is also bound to perform the initiatory 
rites of those members of the family for whom those 
rites have not been performed. It was a duty 


• Khetra Moui Dosi t*. Kaai Nath Doss, 10 W. R,, 89. 
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incumbent upon the late owner to perforha the 
- — initiatoiy rites of his children, and if he has diod 
, without performiag them, his widow will be bound 
to perform' those rites; since if the ceremonies 
remain unperformed, the spiritual welfare of the late 
owneK is, to some extent, jeopardised. In the case 
of the widow, however, the only members of the 
family whose initiatory rites the widow, out of her 
own estate, is bound to perform are the daughters ; 
and that only when they are unmarried, because the 
only initiatory rite necessary for a female belonging 
Daughter’s to any of the four ancient classes, is marriage. The 
to be widow is accordingly bound to provide for the mar- 

performed ^ *' 

riage expenses of the unmarried d^-ughters of the 
late owner. “ The widow should give to an unmar- 
ried daughter a fourth part out of her husband’s 
estate to defray the expenses of the damsel’s marriage. 
Since sons are required to give that allotment, much 
more should the wife or any other successor give 
a like portion.” ^ 

The marriage of the daughter is an imperative 
obligation on the wido w ; for should the girl attain 
to puberty without being married, the future salva- 
tion of the ancestors is forfeited. “ Should the 
maiden arrive at puberty unmarried through poverty, 
her father and the rest would fall to a region of 
punishment, as declared by holy writ.” * 


> Dayabhaga, Chap. XI, sec. i, para. 66. 
* Dayabhaga, Chap. XI, sec. ii, para. 6. 
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Jimutavahana has further observed, that the father 
and the rest are saved from hell by sufficient pro- — 
perty becoming applicable to the charges of the* 
daughter’s marriage ; and after marriage she confers 
benefits on her father by means of her son.^ 

Devala has also ordained, “ to maidens should be 
giYen a nuptial portion out of the father’s estate.”* 

The “ fourth part out of her husband’s estate,” 
which the widow is required to give for the marriage 
expenses of the daughter, is not to be taken in 
its literal sense; for a widow having four unmar- 
ried daughters, by no means an imj)robable event, 
will have nothing left for her own support, not to 
mention her otli£r obligations, if a literal compliance 
with the text is exacted from her. We accordingly 
find Jimutavahana, speaking of the obligation of the 
sons to give a fourth part of their shares for the 
marriage of their unmarried sisters, lays down : 

“ Thus, since the daughter takes not in right of in- 
heritance, if the wealth be great, funds sufficient for 
the nuptials should be allotted. It is not an indis- 
pensahle rule that a fourth part shall be assigned.”* 
Thei'efore, a fourth part of the estate which the 
widow is required to give for the daughter’s mar- 
riage, means funds sufficient for the nuptials, and 
no more. 


* Dayabhaga, Chap. XI, sec. ii, § 7. 

® Quoted in the Dayabhaga, Chap. XI, sec. ii, § *5. 

* Dayabhaga, Chap. Ill, sec!; ii, para. 39. 


39 
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lkcture , If the estate of the husband be very small, so 
— that from its income the marriage expenses cannot 
•be met, the wddow will be justified in selling a 
portion of the estate to defray such expenses, and a 
debt contracted for this purpose w'ill be a charge upon 
the estate bindins: the reversioners. “ The marriage 
of unmanned daughters is one of the objects for 
which the Hindu law allows the widow to alienate 
a portion of her deceased husband’s estate ; conse- 
quently a debt contracted fur this purpose should 
be a charge on the estate of the deceased, and not on 
the widow personally.”^ 

allowed”” most important case. in which the widow 

ndrittai is allo^ved to alienate the property is for the 
ttfibus-”' T)urposc of conferring spiritual benefits on her 

band. ^ ^ . 

late husband. The Hindu law, and particularly 
the Dayabhaga, considers the deceased husband of 
the widow as still the proprietor, and the widow holds 
the property for the benefit of the late owner.® 

. Expenditure not useful to the owner of the property 
is considered by the Dayabhaga as waste: and the 
widow is strictly forbidden to incur such expenditure. 
“ Since the benefit of the husband is to be consulted, 
even a gift or other alienation is permitted for the 
completion of her husband’s funeral rites.”® Even 
the maintenance of the widow and other relatives, 

* Preagiiarain r. Ajodliya Prosad, 7 SeL Rep., 602. 

2 Judgment of Mitter, J., in Kerry Kolitanee t*. Moniram Kolita, 
19 W. R., 367. 

® Dayabhaga. Chap. XI, sec. i, pf#a. 61. 
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and the marriage of the daughter, are considered 8* I'^ueb 
necessities justifying the widow’s alienations, only — 
because they benefit the late owner either directly or* 
indirectly ; on no other ground, as I have shown 
before, are the alienations in such cases maintained. 

In the case of Ramchunder Surmah v. •Gunga 
Govind Bunlioojiah,^ the plaintiff claimed to recover 
possession of a share in certain villages which be- 
longed to one Prannath, the half-brother of the 
plaintiff. There were two defendants, — the first 
claimed to hold tlie seven annas of the property 
under a deed of sale from the Avidow of Prannath, 
and out of the consideration-money, “ she paid the 
expenses of the mnddhas and her husband’s debts, 
and obtained the means of her own siil)sistence.” 

The second defendant, who was tlie brother of the 
widow, claimed to hold the nine annas of tlie estate 
under a deed of gift from that lady. 

The Pundits who ivere consulted, sulimitted the 
following vi/avastha : — “ A widow paving succeed- 
ed to the property of her deceased husband, has 
the power of alienating by sale so muclx of su<;h 
property (and no more) as may be necessary for the 
payment of debts contracted liy him, for the supjiort 
of his family, for her own maintenanct;, and for the 
performance of his exequial rites. She may likewise 
make a gift, proportioned to the extent of her late 
husband’s property, for the benefit of Ins soul ; and 

* 4 Sol. liup., 147. 
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Lecture if these objects {vis., payment of debts, expenses of 
— sraddha, &c.) cannot be effected without the sale of 
'all the property, she has the power of disposing of 
the whole of it. But she is not permitted to alienate 
by gift or sale the whole or even a part of the pro- 
jierty •solely at the suggestion of her own will and 
pleasure.” 

The Sudder Court, according to this opinion, held 
the sale by the widow valid, but declared the gift 
invalid. 

You will see that the opinion of the Pundits given 
in the above case is a very valuable one, inasmuch 
as it concisely lays down almost all the cases in 
which the widow’s alienations aro declared valid 
by the Hindu law. You will also find, on referring 
to the report of the whole case, that the opinion 
was expressly based upon the authorities current in 
Bengal.' 

Fortiio P(jr performing her husband’s sraddha, the widow, 

huahamrs j. o 

iraMka. tiicreforc, is e^jfiitled to alienate either a portion or 
the whole of the inheritance, and the alienation is 
allowed whether it be for perfcirming the ekodista 
sraddha (that is, the first sraddha performed on the 
eleventh day after death among Brahmins, and on 
the thirty-first day after death among Sudras), or 
the other sraddhas of the deceased that iwe performed 
six-monthly or annually or at stated days in the 
year. These ceremonies performed, directly benefit 


' See Jairam Dhami r. Mu»an Dhami, 6 Sel. Rep., 3. 



THE ALIENATIONS BY THE WIDOW. 309 

Uie deceased, and the widow is, therefore, bound 
perform them. . — 

For performinff the other obliffations of relij^ion, it 
would appear that the widow is allowed to alienate 
a small portion of the inheritance.^ In the case of 
Muklioda v. Kulleani, which has been quoted before,* 
the Pundits declared, “ that a gift by the widow of 
the whole estate of her husband is invalid ; but that 
a gift of a moderate portion of 4iis projierty, made by 
the widow with a view to his spiritual benefit, may 
be valid.” The same principle was accepted by Mr. 
Macnaghten in his note to tlie case of Byoya Dehee v. 
Unnopoorna Dehee, which has been quoted before.* 

The difficulty,, however; in the practical application 
of this principle, is as to what constitutes a “ moder- 
ate portion” or “ a small })ortion ” of the inheritance. 

In the case of Ramchunder Surmah v. Bijoyyohind 
Banerjee, wliich has been quoted before,'* the Pundits 
declared as their opinion that the widow has the 
power of alienating from one to three- sixteenths of 
her husband’s property for the benetit of his soul ; 
and the Court ( S. 1). A. ) seemed to acquiesce in that 
view.' The gift of nine annas of the property was, 
therefore, declared illegal. I presume the question 
must, in every case, be one of fact, rather than one of 
law, as to what specific portion of the inheritance 
the widow is at liberty to alienate. 

* Mussamut Gyankunwar and another v. Dookhuru Sing and another, 

4 Sel. Rep., 420. This is a Mithila case. 

* Ante^ p. 289. * p. 290. 
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Lecture Religious acts performed by a Hindu widow may 
— have a double effect. They may contribute to the 
• religious merits of the lady herself, or they may tend 
to promote the spiritual welfare of her late husband ; 
and I think it is generally recognised by the Hindus, 
that between these two classes of acts there is no 
necessary connection. Acts of religion higldy meri- 
torious on the part of the widow may have no effect 
on the spiritual welfare of her late husband. Sup- 
pose, for instance, the widow establishes an idol 
in her own name, and endows it with considerable 
property, and the poor and the helpless are maintained 
'from this sheha, as a religious and a pious act it is 
considered highly meritorious for tlie widow, but it 
does not add to the spiritual welfare of her deceased 
husband. Therefore, it has been held, that such acts, 

W hich of which the religious efficacy benefits the widow and 

beiielU. the 

hushaiia. not the husband, Avill not justify an alienation of the 
property inherited by the widow. Hence it was held, 
that a widow could not endow an idol with her 
husband’s property to the detriment of the rever- 
sioners. “ The fulfilment of the moral and religious 
duties of the deceased are those by which he is to be 
raised to a region of bliss, and not a dedication by 
the widow of the nature of that under which the 
special appellant claims, which, under any circum- 
stances, could only be supposed to conduce to the 
spiritual benefit of the widow herself (who made the 
gift Avithout her husband’s consent), and is accom- 
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panied by a temporal benefit to the special appellant leotxjke 
to wbicb he is not — 

It was held in another case that a pilgrimage to * 
Benares, undertaken by the widow, is not a legal 
necessity so as to justify an alienation by her of her 
husband’s estate.* 

Again, digging a tank, and appropriating the same 
to the use of the public, is not considered a suflicient 
legal necessity to justify tlie widow in alienating the 
projierty, though such an act is considered in the light 
of a religious duty, and in itself a highly meritorious 
one,* “ The digging of a tank would be a meritorious 
act and a great convenience to the public, but it 
would not be a-, legal necessity for which a widow 
could make away with property w^hich %as only left 
to her for her life.”"* 

a; 

A pilgrimage to Gy a, however, for the purpose of For 
performing the husband’s sradh there, is considered a ‘h’“- 
legal necessity justifying the alienation by the widow. 

It was held that, “ according to Hindu ideas, the per- 
formance of a deceased husband’s sradh at Gya would 
be a very proper and reasonable necessity, inasmuch as 
the s(5ul of the deceased is supposed to be gTeatly bene- 
fited thereby. Such a pilgrimage would, undoubtedly, 
be a religious purpose, supposed to conduce to the spiri- 
tual welfare of her husband, which would give a widow 

* Kartic Chunder Clmckerbutfcy v. Gourniohun Roy, 1 W. R., 48. 

“ Huromohun Adhikari r, Aluckmoney Dosec, 1 W. R. 

® Mitacshara, Chap. II, sec. i, para. 24. 

* Rmijeetram Koolal r. Mahomed Waris, 21 W. R., 41), 
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Lbotube a larger power of alienation than she would ordina- 

VIII. * T> T 1 

— rily have. But I do not understand that the sradh 
' pilgrimage to Grya can be put any higher than a very 
necessary and meritorious performance. A widow 
ought, perhaps, to perform it : but she is not abso- 
lutely"bound to do so. It is, I should say, one of 
those ceremonies for the due performance of which 
a widow might fairly and properly alienate a moder- 
ate portion of her late husband’s estate, but that she 
would not be justified in disposing of the entire 
projKjrty for that object.”^ 

In this case the performance of the Gya sradh 
is considered as an optioned ceremony which the 
widow is at liberty either to perform or not to per- 
form. Thal^ I think, is not a correct view of the 
question. If it is once admitted that the ceremony 
is optional, the performance of it will be no ground 
for incurring debts encumbering the estate or for 
alienating the same. The reversioner will say that 
. as the ceremony is optional, if there are sufficient 
means from the current income, let the widow per- 
form it ; otherwise let her leave it unperformed and 
not touch the corpus of the estate for the purpose of 
performing the same. I think by treating this cere- 
mony only as a necessary one which the widow is 
bound to perform that an alienation on account of 
it can be justified. 

For pay- Tlic payment of the husband’s debts is another 

ineiit of 

* Mahomed Ashruf Brijessuree Dosee, 19 W, R., 426. 
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instance of necessity justifying the widow’s aliena- 
tion of her husband’s property. It is also put upon 
the ground of conferring spiritual benefits on the **®!'’®' 
deceased. The Hindu law considers the payment 
of debts as a religious obligation. If a Hindu fails 
to pay his debts in this world, his spiritual welfare '• 
hereafter is sacrificed. Hence the obligation of the 
heirs of a deceased Hindu to pay his debts. The 
son is bound to pay the debts of his father with 
interest ; and the grandson is bound to pay the 
principal only of his grandfather’s debts, but not the 
interest and this whether the ancestor left assets 
or not. The Hindu law does not consider the rela- 
tion between the, ancestor and the heir as a mere 
commercial one, that the heir shall pa|^ the debts 
when he has inherited property from the ancestor 
and not otherwise ; it takes a spiritual view of that 
relation, and renders it obligatory on the heir to 
pay the debts independent of any pecuniary con- 
sideration. This principle of Hindu laiv, hoM^ever, is 
not enforced by the Courts of this country, and the 
principle of English law, which lays down that the heir 
is bound to pay the debts of the ancestor to the extent 
of the assets inherited by him, is administered. 

The widow, therefore, in pursuance with this prin- widow 
ciple of Hindu law, is declared bound to pay her pay ilus- 

11, . . . ^ bund’s 

husband s debts : for otherwise the spiritual welfare 
of the husband is thereby sacrificed. Here the 

* Vrihaspati quoted in 1 Dig-., 273. 

40 
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Lmtcbe widow is bound to pay the debts from the property 

inherited by her from her husband, and not from any 

other property which she may happen to poSsesa| 
and if the widow sells the whole of the property or 
a part of it to pay such debts, such a sale cannot be 
impeached by the next takers. It must be here 
observed that a creditor of the husband taking out 
execution against his projierty in the hands of his 
widow is entitled to sell it ; and the sale will pass 
to the purchaser fuU title as against the widow and 
the reversioners. 

In the case of Hani Krishnamoni v. liaja Udmunt 
Sing and another , one of the points for consideration 
was, whether a conditional sale executed by the widow 
to pay off f| mortgage debt of her husband shall be 
declared valid. The Sudder Dewanny Adawlut held, 
that as the conditional sale was executed to pay off 
her husband’s debts, the alienation was good accord- 
ing to the Hindu law. The Court held, “ that the 
conditional sale by the widow of her husband’s 
landed estate was valid, inasmuch as both the law- 
officers agreed in , declaring that the transaction 
would be legal, supposing a sufficient case of neces- 
sity to have been made out, and as it must be ad- 
mitted that when the period fixed for the foreclosure 
of the original mortgage drew nigh, there did exist 
a sufficient case of distress to justify recourse to this 
measure. The conditional sale was executed to 


’ 3 Sel. Rop., 304. 
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prevent the foreclosure of the mortgage, whereby Lmturk 
the interests of the son about to be adopted by the — 
widow would, doubtless, be best consulted ; and 
although the measure had not the effect of saving 
the estate ultimately from alienation, ’yet it put off 
the evil day, and steps might have been taken in the 
interval to avert the loss altogether. ” The sale by 
the widow was accordingly upheld.^ 

In the case of Uma Chowdhrani and another v. 
Mmsamut Indramoni Chowdlirard,^ the widow had 
sold certain estates belonging to her husband to 
satisfy a deci*ee which the vendee had obtained 
against him. The following question was proposed 
to the Pundits : ‘‘ Have Hindu widows the power to 
alienate the whole of the landed property inherited 
from their husbands for payment of their husbands’ 
debts, without the consent of the next heirs to the 
said property, relatives of the husband ? ” 

To which the Pundit answered : “ A Hindu 

woman who has inherited the property left by her 
husbjmd may alienate the whole of it to pay his 
debts, because so inheriting her husband’s property 
she is bound to pay his debts.’’ 

The Pundit referred for his authority to Nared 
Munee as stated in the Digest of Jagannatha, and to 
lie found in Colebrooke’s Translation (jip. 315-316, 

Vol. I) : “If the assets of the husband have been 

^ See also Ramchunder Surma v. Gungragobind Banorjee, 4 Sel. Rep. 147. 

® 7 »Sel. Rep,, 420. 
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received by the wife, she must pay the debt and 
— again, “ and so must a debt be paid by a childless 
Avidow who has accepted the care of the assets, even 
though she have not accepted the burden of the 
debts, for she is successor to the estate.” 

According to this opinion the sale by the widow 
to the plaintitf was declared valid. ^ 

widow, however, is not justified in alienating 
not justify the property for the payment of her personal debts, 

alienation. i . i i i /» • 

unless those debts were the consequence oi prior 
debts owing by her husband. As for instance, where 
the widow executes a bond for the payment of her 
husband’s debts, or in renewal of a bond due from 
him. In such cases the liability of the widow is not 
personal ; the estate of the husband is liable, and 
property sold for such debts by the widoAV will be 
valid as against the reversioner. The widow will 


convey a good title to the alienee. 

If, however, the debts Avere the widoAv’s own debts, 
and not incurred for satisfying her legal necessity, 
the alienation under them will not pass a complete 
title to the alienee ; it will pass only the widow’s 
estate, good during her lifetime, and liable to be 
impeached on the death of the widow, by the rever- 
sioner, who Avill be entitled to enter upon the pro- 
perty on that contingency. 


‘ See Haris Chunder Roy v. Naiidalal Dutband another, S. D* A. Dec. 
for 1862. Goonomonee Debee v. Bliugbuty Dosee, S. D. Rep. for ISlu, 
p. 2D1I. 
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In the same way a decree obtained against the l^tohb 
widow personally will not bind the estate of her — 
late husband, and the execution-creditor cannot 
follow the property in the hands of the reversioner. 

In the case of Prmanna Kumar Majunular and 
another v. Kali Chunder Chowdhry^ the Court held, 
that the decree was against the widow (Ranee) per- 
sonally ; and at the time of her death she was in 
possession of the property, now sought to be sold 
under the decree, with a life-interest. After her 
death the property has passed to the minoi*, who was 
the reversioner, -and now forms part of his estate. 

The Court held, that the property could not be sold 
in execution of.the personal decree against the Ranee. 

In another case** the contention on the part of the 
appellant, who was the purchaser of the decree 
against the widow, was, that the interest of the 
widow was saleable, and should be sold in satisfaction 
of the decree against her, even on the supposition 
that the decree is a personal one ; but that, in fact, . 
the decree is against the estate of her husband, and 
any property belonging to it should be sold. 

'The Court held, that “ the decree against the 
widow did not bind the estate of her husband, but 
was only a personal one against her, and there can 
be no doubt that she is entitled to the possession 


^ S. D. A. Dec. for 1860, p. 1250. 

* Slializadah Mahomed Rabiuddiii r. Rani Prosonno Moye Debi, S. D. A, 
Dec., 1860, p, 858. 
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iiBCTOBE and beneficial interest in all her husband’s property 
— during her lifetime. Such being the case, and 
admitting, for argument’s sake, that the property 
attached was property of that nature, we think, in 
accordance with the ruling of this Court in the case 
of Kali,Kanta Lahuri v. Golak Chunder Chowdhry, 
that the interest belonging to her is not of a sale- 
able nature under Hindu law^, but that if the pur- 
chaser of the decree desires to realise his money 
from profits of the property, he should move the 
Court for the sequestration of the same under the 
rules for that purpose.” 

The judgment in the above case held, that the 
estate which the Hindu Avidow has. in the pro- 
perty of her husband is not saleable in execution 
Widow’s of a decree against her. This point has been differ- 
saleable, gntly decided in later cases, where it has been held, 
that the widow’s interest is saleable in execution 
and it is a common practice in our Courts for the 
decree-holders to attach the property in the posses- 
sion of the widow, in Avhich she has only a widow’s 
interest, in execution of a personal decree against her. 
Of course, by such a sale the purchaser acquires the 
widow’s interest only, — that is, an estate determinable 
with the widow’s life, and on her death the rever- 
sioner is entitled to enter, ousting the purchaser from 
possession of the same. 

' In rr Joynarain Bose, 4 iSev.. p. 781 ; hi rc Itashbohary Bose, 6 Sev., 
587. 
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There is some difficulty in the determination of 
this question as to whether the widow’s interest is — 
saleable in execution or not. If, however, it be held 
that the widow can voluntarily alienate property 
without the existence of any one of those grounds 
that justify widow’s alienations under the Hirtdu law, 
and that by such a sale the purchaser acquires a good 
title to the property during the widow’s life, then 1 
think it must be held that the widow’s interest in her 
husband’s property is saleable in execution of a 
decree against her ; mere consistency would inevit- 
ably lead to that conclusion. But I venture to think 
that the true spirit of Hindu law was departed from 
when the Courts held that the widow’s alienations 
shall be good during her lifetime, although none of 
the grounds justifying alienation by the widow did 
exist. By the Hindu law, absolute ownership in the 
property of her husband does not vest in the widow ; 
she is only entitled to hold it during her life and 
enjoy its profits, preser^dng the property intact ; and . 
she will hold it for certain purposes which are clearly 
defined in the Hindu law. She has no power to 
alienate it, or any portion of it ; and it is only when 
certain causes exist that her alienation is declared to 
be valid. That clearly is an exceptional case, and 
the Hindu legislators intended that the widows 
should not ordinarily alienate the property, and that 
it was not to be in their hands an ordinarily market- 
able commodity. The Hindu legislators did not 
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Leotueb merely impose a restraint upon alienations, but 
— declared that tbe alienations shall be generally void. 
It is only when the exceptional cause exists that the 
alienation is declared to be valid. It seems to me 
that the true spirit of the law would have been bet- 
ter preserved by declaring that, in the absence of the 
exceptional cause, the alienation was void, and that 
it will be open to any jierson interested in contest- 
ing the matter to have it set aside and to recover the 
property from the hands of the purchaser, for the 
benefit of the widow or of some other person who 
may be otherwise entitled to the possession of it. 

^ In- PI10OI Koer v. Dabeeper- 

saud'^ the Court held, that the widow interest could 
not be accepted as a sufficient security for mesne pro- 
fits and costs of an appeal to the Privy Council. 
The Court observed, that the security is not a perma- 
nent one : the wfidow might die at any time, and if 
the appeal to the Privy Council failed, what would 
^ become of the security. It could not be a burden on 
the property which would go to the reversionary 
heir intact, the widow having no power of alienation. 

In another case* the Court held, that a widow 
in possession of the widow’s estate in her husband’s 
property is personalli/ liable under a decree for ances- 
tral debts. The facts of this case were shortly these. 
The decree-holder obtained a decree against the 

12 W. R., 187. 

Sitaram Dey and another Eanee Prosonnomoyee Bebec, 4 W. B., 38. 
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widow Rashmonee on a 'mortgage that was 
by her late husband, Rajah Bejoy Kissen. The 
was brought by the respondent as the guardian 
her minor adopted son, who was the grandson 
(adopted son’s adopted son) of Rajah Bejoy Kissen. 

The suit was for a declaration of the minor’s ’right 
in the property, and that it was not liable to be sold 
in execution of the decree against the ^vidow Ranee 


Rashmonee. 

■g The decree-holder defendant contended, that the 
decree under which the properties were attached was 
not a personal one to the Ranee Rashmonee ; the 
debts were ancestral, having been incurred by the late 
husband of the Ranee, Rajah Bt^oy Kissen, and that, 
consequently, the estate, as derived from Bejoy Kissen, 
should be liable. 

The Court held, that “ the case turns simply on 
the liability or otherwise of Rashmonee alone, and on 
the nature of a decree ; and both in law and in 
equity we think the defendants can only have their 
remedy against the Ranee, and hold that the lower 
Court came to a right conclusion that the decree 
should be executed against her, and that the property 
of the minor was not liable.” 

This decision, I venture to think, lays down a some- 
what questionable law. The decree was passed on 
account of debts incurred by the late owner. At the 
time when the suit was brought the widow was 

representing her husband, and the deci'ee was given 

41 
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against her not personaUy ^•hnt in her capacity as 
representative of her husband. That being sOj clearly 
‘ the decree was available against the estate of her hus- ' 
band, and the heir succeeding to it could not resist the 
decree-holder’s claim to take that property in satisfac- 
tion of his decree. This case is a departure from the 
principle that, for the debts of the husband, the estate 
in the hands of the widow or of other heir is liable. 

Where, however, a decree is obtained against the 
widow for her own default, that will be a personal^ 
decree against the widow, and at a sale in execu- 
tion of the same the widow’s interest will only pass, 
and not the estate of her husband. On the death of 
the widow the estate would descend to the rever- 
sionary heir of her husband. ^ 

If a decree is obtained against a widow in her 
own right and as guardian of her minor son, for a 
debt contracted by the widow and her husband 
jointly, then the widow is entitled to sell the property 
of her husband to satisfy this decree. The decree- 
holder was entitled to execute this decree against the 
minor as the representative of his father, and could 
sell the property of the minor’s father. The widow, 
therefore, was entitled to sell the minor’s father’s 
property to satisfy this decree, and the purchaser 
from the widow has a good title against the son in 
respect of the property so purchased.® 

* Baijun Dobey v, Brijbhookhun Lai, 24 W. R., 306. 

’ Goluck Cbunder Paul v. Mahomed Rohim, 9 W. R., 316. 
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To justify an alienation by the widow on account 
of her husband’s debts, the existence of those debts „ - — 
must be proved ; a mere declaration or an acknow- 
ledgment by the widow that the debt is owing will 
not be sufficient proof of the husband’s indebtedness ; 
the debt must be proved by documentary evidence or 
by the testimony of witnesses.* In fact, the debt 
must be proved like any other fact regarding whicli 
there may be a contest in the case. A mere confes- 
* sion by the widow of a debt of the husband is not 
evidence that the debt really was the debt of tlie 
husband. The purchaser must prove that it is so.* 

In the same way a mere declaration by the widow 
of the existence of the necessity is not sufficient to 
justify the purchaser in proceeding to buy. He must 
by enquiry satisfy himself of the existence of the 
necessity.® Again, a mere recital in the deed of sale 
itself that the property was sold for the liquidation 

of her husband’s debts is not sufficient of itself to 

* 

prove that the property was sold for the purpose 
stated ; but that it was on the party seeking to uphold 
the sale to prove by evidence that the property was 
sold'for that purpose.* 

The widow, however, it has been held, is not justi- 
fied in selling her husband’s property to pay a debt, 

* Hemchunder Mozumdar v. Musst. Taramoni, 1 Sel. Bep., 481. 

* Munshi Ooseemuddin Ahmed v. Ramdass Gossain, 2 W. B., 170. 

* Gungagobind Bose and others v. S. M. Dhunee and another, I W. R,, 50. 

* Raj Lukhee Debee v, Gocool Chunder Chowdhry, 12 W. R., p. 47, 

P.C.E. 
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i due from her husband, which has been barred by the 
Statute of Limitations. The payment of such a debt 
*is not a legal necessity, and a sale on account of it 
is not justifiable.- 

Debts incurred by the widow for preserving the 
estate, .and the payment of such debts, would warrant 
an alienation of a portion of the estate, and would be 
treated as a legal necessity. Pa37raent of revenue 
due to Government will justify an alienation when 
the same cannot be met from other sources. If the 
resources of the estate failed in any particular year, 
tmd the arrear was occasioned by natural causes 
injurious to the estate, such as drought, inunda- 
tion, &c., and not owing to any .waste or extra- 
vagance on the part of the widow, it was held to be 
a sufficient case of necessity justifying an alienation.'^ 

In a later case,® however, the Sudder Dewany 
Adawlut held, that whether the arrear was caused by 
waste or neglect on the part of the widow, need not 
be enquired into. If there was an arrear, and the 
alienation took place on account of it, the purchaser 
is protected, and the alienation is good. Raikes, J., 
observed : — “ Doubtless, for obvious reasons, the Hindu 
law could not specifically provide for a case of 
Government sale : but it is not consistent with Hindu 
law that the widow should passively allow the estate 


* Melgirappa tv Shevappa, 6 Bom, Rep., 27Q, 

® Shekh Mulcoolah v. Radbabinode Misser, S. D. R. for 1866. 

^ Breenath Roy v, Ruttunmala Chowdhrain, S. D. R. for 1SC9.. p. 42 
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of her husband to be swept away when the sacrifice I'Kotobk 
of a small portion of it would preserve the greater * 
part ; and the act of sale or mortgage would appa' 
rently come within the line of secular duty imposed 
upon her, and render valid any such alienation 
independent of the precedent mismanagement* which 
may have caused the necessity. If, then, the alie- 
nation be in proportion to the Government demand, 
and the lender be able to show that he used due 
oaution in ascertaining the apparent truth of the re- 
presentations made to him regarding the jeopardy of 
the estate, there seems nothing in the spirit of the 
Hindu law to prevent the recognition of his rights 
against the sucicssors to the property ; and certainly 
‘ public policy seems to recpiire that such legitimate 
means of staying a sale should be available to the 
widow.” 

In the same case. Loch, J., observed : — “The 
chief point to be looked to in all those cases ap- 
pears to be the necessity under which the sale is 
alleged to have been made, and the conduct of 
the purchaser. Necessity justifying sale cannot, I 
think, be restricted to conditions prescribed by 
Hindu law, which are very limited, but must be ex- 
tended under the existing state of things and under 
a new system of law materially affecting the rights 
of property introduced subsequently to the Hindu 
system. The private sale or mortgage by a widow 
jof part of an estate to save the remainder from a 
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LKCTtrttK revenue sale for arrears to Grovemment, is an act not 
— contemplated by the Hindu law ; but it is admitted 
that, under certain circumstances, the widow is justi- 
fied in making such a sale. In the present case we 
find that the Judge considers that a necessity which 
justified the sale did exist. From the evidence 
before him, he finds that the late proprietor died in 
embarrassed circumstances ; that thp plaintiff, when 
he came of age, was, owing to his embarrassed cir- 
cumstances, also obliged to contract a loan, showing 
thereby that the resources of the estate were insuffi- 
cient for the support of the family, or had been 
diverted into other channels, such as the payment of 
debts. He finds that the danger to the estate by 
Government sale, which was advertised to take place 
on a date close at hand, was imminent ; and that, 
owing to this private sale of a part of the property, 
the remainder of the estate was saved, the arrears of 
Government revenue having been paid up from the 
purchase-money obtained from the vendee. There 
is nothing illegal in this finding, nor has the Judge, 
as alleged by the special appellant, thrown the bur- 
den of proof on the wrong party. I would, therefore, 
confirm the order of the lower Court.” The lower 
Court, I may observe here, had upheld the sale by 
the widow. 

In a later case^ the widow borrowed a sum of 
money on the mortgage of her husband’s property, 

* €U>pal Ohunder Manna v, Gour Monee Dossee, 6 W. R., 62. 
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and having failed to pay the amount the mortgagee 
«ued and obtained a decree and possession. The 
Ooirrt held, that the monies were borrowed for a legal 
necessity, viz., the payment of the Government 
revenue ; and this necessity is recited in the mort- 
gage bond. The borrower was not bound toseeThopnr- 

^ ® ^ clisAer not 

how the money borrowed was appropriated, and the 
decree against the widow, which has not been showm p^^aou. 
to be collusive, is clearly binding upon the rever- 
sioner. 

In another case,^ where the widow had borrowed a 
larger sum than was necessary for the payment of 
Government revenue, it was held by the Court, that 
“ the vendee w^ s not bound to enquire into the exact 
amount necessary to be borrowed. It was sufficient 
that he did satisfy himself of the existence of a 
necessity to justify him in looking to the estate for 
repayment.” 

The principle, therefore, seems well established 
that if a widow sells her husband’s property to pay 
an arrear of Government revenue, and if revenue be 
actual!}’' due, the sale is protected. Whether from the 
sale-proceeds the widow paid the arrears of revenue 
or not the purchaser is not boimd to see. It may, 
therefore, so happen, that a property may be sold for 
the express purpose of paying the arrears of Govern- 
ment revenue due on the estate, and the widow may 
not pay up the arrears, and the consequence will be 


* Nuffer Chunder BanerjoQ v. Qadadhur Mundle, 3 W. E., 122. 
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li!ctoee that the estate will be sold for arrears of revenue. 

VIII. 

— The private sale will stand good, because it took place 
for the payment of arrears of revenue, and the revenue 
sale will stand good because the arrears were not 
paid ; and this result takes place because our Courts 
have held that the purchaser is not bound to see to 
the appropriation of the purchase-money by the 
widow. The interest of the reversioner is doubly 
sacrificed by the private sale, from which no benefit 
accrues to the estate, and by the revenue sale, which 
may be the consequence of the widow’s wilful default. 

Again, if the mere existence of the arrears is a suffi- 
cient justification for the lender to advance money, 
and it were treated as a case of necessity, it will be 
the easiest thing for the Hindu widow to create such 
necessities. Wilful default would produce it, and 
antecedent mismanagement or extravagance may lead 
to it ; and the interests of the reversioners will be 
perfectly unprotected. 

^)rrowta How far the widow is justified in borrowing money 
fo carry on a litigation is a much more difficult 
«ot'i>ra question to answer. In the case of Mussamut Phool 
ilieJatau Kocr V. Debee PersauP which has been quoted before, 
the widow offered her husband’s property inherited 
by her as security for the costs and mesne profits of 
au appeal to the Privy Council which was preferred 
by her late husband. It was contended on behalf of 
the widow, that the widow’s action being one of 


J Ante, p. 320, 12 W. B., 187. 
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necessity, the Hindu law would allow her to bind the lmtuess 
estate, so as to conclude the rever^oner, for the pur- — 
pose of raising the necessary funds. The Court held, 

“ that the necessity is not such an one as is contem- 
plated by the provisions of Hindu law, the appellant 
being under no necessity and under no moral obliga- 
tion to take her husband’s case before the Privy 
Council. In the next place, she is not doing it for 
the benefit of the estate, seeing that the reversionary 
heir happens to be the other co-sharer in the estate 
and the respondent in the appeal to the Privy Coun- 
cil now proposed to be made.” 

If the litigation is not for the benefit of the estate, s®'"* 
there will be no»warrant for charging it with money ’a® ^ 
borrowed for carrying on the litigation. But then it 
becomes a very difficult question to say beforehand, 

— i.e., at the time of the loan, — ^whether the litigation 
is for the benefit of the estate or not. The ultimate 
result will, probably, alone determine the question. 

If the litigation is successful, there will be no ques- 
tion but that the estate wUl be bound by the loan : 
but if the litigation is unsuccessful, it will be doubt- 
ful whether the estate will be charged with the 
advances made to the widow. I think, however, the 
proper test will be to see whether the litigation was 
undertaken bond fide for the benefit of the estate. 

If it appears that it was so undertaken, I think the 
estate will be bound by the widow’s loan, whether 

the litigation ultimately succeeded or not. The 

42 
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Lkctitkb lender will be protected if he satisfied himself bh 
— enquiry that thei%was a real necessity for the widow 
•to fight out the matter,^ If, on the other hand, the 
litigation was a gambling or speculative one, or was 
otherwise unjust, there will be no justification for the 
lender* in advancing money to the widow under such 
circumstances, and consequently the estate will not 
be bound, 

I have before* pointed out that a decree against 
the widow will bind the estate, so as to conclude 
the reversioners. That means that the decree must 
be obtained in a suit the subject-matter of which 
involves property which the widow had inherited, 
and not founded upon any obligation which the 
widow may have personally incurred. For instance, 
if the decree be had upon a bond or upon a mortgage 
executed by the widow, it will not bind the estate. 
But if the suit be by or against the widow for her 
husband’s property, independent of any obligation 
incurred by the widow herself, the decree obtained 
in such a case will bind the estate. 

Advances Advanccs made to the widow for her own main- 

for widow 3 

nwicfimd tenancc and for the costs of carrying on a litigation 
cMte*of to recover the estate of her husband have been held 
tbTeaute’ to be legitimate charges on the estate, which will biad 
charge, the reversioucr. The case of Grose v. Om&riomoyee 
which has been quoted before, is an authority 

moyee 

' Grose r. Omerfcomoyee, 12 W. R., 12, O. J. A . 

» Ante, p, 248 et « 12 W. R., 12, O. J. A. 
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in point. In that case the widow Bamasunauree, 
being in want of funds for the purpose of cariying — 
on proceedings to recover certain monies due to her 
as the widow and heiress of her deceased husband, 
applied to the defendant Grose and executed a deed 
in his favor. By that deed Grose agreed with due 
diligence and to the best of his ability to carry on 
the law-suit in behalf of Bamasunduree, to find all 
the funds necessary for prosecuting the same, and 
to pay her Rs, 16 a month for her maintenance. 

In consideration of the same, the widow assigned to 
Grose all her interest as such widow in the estate 
and property of her deceased husband, and in the 
profits and acGumulations thereof, to hold the same 
upon the following terms : — 

l5?. — That Grose should retain an eight-anna share 
thereof for his own absolute use for his trouble and 
labour in the conduct and management of those 
proceedings. 

2n«Z. — That out of the remaining eight annas of the 
estate, Grose should reimburse himself all monies 
which he should advance and pay for the maintenance 
of the widow, and all sums and expenses which he 
might advance or incur in conducting the said suit 
in behalf of the widow, with interest upon such 
sums at the rate of 12 per cent, per annum. 

Peacock, C. J., on appeal, held, that the first con- 
dition “by which the eight-anna share of the property 
to be recovered was assigned to Grose and his assigns 
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lbctcbb for Ms and their own use as remuneration for their 

VIII. 

- — trouble and labour to be bestowed in the conduct and 
• management of the suits, was not binding upon the ■ 
reversionary heirs, if not upon the ground of cham- 
perty, upon the ground that it was an unconscionable 
bargain and a speculative, if not a gambling, contract.” 

As regards the second condition, the CMef Justice 
held, “ that the assignment of the eight-anna share as 
security for the advances and expenses which Grose 
or his assigns might reasonably and properly make 
or incur for the maintenance of the said widow, for 
carrying on the necessary proceedings to enforce her 
rights, with 12 per cent, interest on such advances, 
was not void ; but that it created^ a charge upon 
that eight annas of the property which was binding 
upon the reversionary heirs of Mudoosoodun (the 
husband of the widow) to the extent of such ad- 
vances and expenses.” 

Further, “ the widow, under the circumstances, had 
a right to charge the property, which might be re- 
covered, with the amount of all such advances and 
expenses as might be necessarily made or incurred 
for the purpose of conducting the suits and realising 
the estate of her husband, and for her own main- 
tenance in the meantime. If there was a necessity 
to procure advances for the purpose of realising the 
estate of her husband, I think she was justified in 
charging the corpm of that portion of the estate, 
as well as the accumulations in respect of it, with 
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the amount of such advances and expenses, and a 
reasonable amount of interest.” — 

In the same case Macpherson, J., observed 
“ The facts are, that there was no real enquiry by 
Grose as to there being any necessity for Bama- 
sunduree entering into such an agreement, no attempt 
by him, or by any one on his behalf, to ascertain or 
calculate what her rights were or were worth, and 
that it was a mere speculation of Grose’s, by which, 
in the best result, one-half of the whole of Mudoo- 
sudun’s estate mmt be lost to his heirs, while the 
other half remained charged with all the costs and 
other sums advanced by Grose. An alienation, such 
as this, of the .^estate of her deceased husband *by 
a childless widow, is, in my opinion, not valid as 
against the reversioners, except so far as it may be 
held merely to create a charge on the estate by way 
of security for the costs incurred and monies pro- 
perly advanced, with interest.” 

Further, “ I do not doubt that Bamasunduree 
might properly have carried on her suit by 
means of advances from Grose, and have given him 
a portion of the estate recovered as security for the 
repayment of the monies advanced by him. So, 
perhaps, she might have raised the necessary funds 
by absolutely assigning to Grose a portion of what 
might be recovered. But she could have done this, 
so as to bind the reversioners only if the transaction 
was a fair and bond fide, and reasonable transaction, 
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lbctcke both on her part and on Grose’s, entered into i^r 

Tin. ^ / 

— due consideration of Bamasunduree’s position as 
• representing her husband’s estate. In no event eatf 
it be right, or in accordance with Hindu law, for a 
widow to resign her whole position as representing 
her husband, and to assign her whole estate to a 
stranger, and appoint him her irrevocable attorney, 
for the purpose of realising and dealing with the 
estate, subject only to the repayment by him to her 
of such residue of a moiety as he shall consider to 
be payable to her after he shall have deducted out 
of that moiety all his own costs and charges.” 

This case, therefore, is an authority for the proposi- 
tion that if money is advanced tQ a widow, after 
due and proper enquiry, for carrying on a litigation 
to realise her husband’s estate, the amount so 
advanced shaft, be a charge upon the estate binding 
on the reversioners. 

Giiis'to The widow is authorised to make gifts to her 

liusband a ^ 

alioWed.* husband’s relatives at his funeral obsequies ; and 
this for the purpose of securing his spiritual W'elfare, 
the gifts being in proportion to the estate of her 
husband. “ With presents offered to his manes 
and by pious liberality, let herhonor the paternal uncles 
of her husband, his spiritual parents and daughter’s 
sons, the children of his sisters, his materpal uncles, 
and also ancient and unprotected persons, guests 
and females of the family.”^ 

* Vrihaspati quoted in the Dayabhag^a, Chap. XI, sec. i, para, 63* 

■ 4 '' 
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The author of the Dayabhaga thus defines the 
relat^hs who are referred to in the text of Vrihaspati: — 

“ The term ‘ paternal uncle’ intends sapinda oi* 
her husband ; ‘ daughter’s sons,’ the de^scendants of her 
husband’s daughter ; ‘ children of his sister,’ the 
progeny of her husband’s sister’s sons ; ‘maternal 
uncles,’ her husband’s mother’s family. To these and 
to the rest, let her give presents, and not to the family 
of her own father, while such persons are forth- 
coming, for the specific mention of paternal uncles 
and the rest would be superfluous.”^ 

ThedefinitiongivenbyJimutavahana of the persons 
to whom gifts can be made is very comprehensive, 
and it would seejn to warrant gifts to any relations 
of the husband, however remote. The limitation, 
however, that the gifts must be in proportion to the 
husband’s wealth, places a wholesome check on the 
widow’s extravagance and wasteful expenditure ; 
the limits to her discretion, however, not being precise, 
the circumstances of each case must be looked into 
for determining the propriety or otherwise of gifts 
by the widow. 

The widow, however, as a rule, is precluded from Not to ber 
m aking gifts to the family of her own father. There 
is an evident anxiety on the part of the ancient 
sages to prevent the property of her husband from 
passing into the family of her father ; and this 


* Dayabhaga, Chap. XI, sec. i, para, 
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lbcturb because there is a natural inclination and equal 

VIII. . . ^ 

— anxiety on the part of the widow to benefit her 
•father’s family rather than her husband’s, from the 
estate which she inherits as a Hindu widow. The 
author of the Dayabhaga, however, has laid down 
that, with the consent of her husband’s relatives, the 
widow may bestow gifts on the kindred of her own 
father and mother.^ 


* Daj^abhagfa, Chap. XI, sec. i, para. 64, 
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tin justifiable alienations — Purchaser entitled to possession — Good during 
widow’s life— Purchaser’s obligations — He must show good faith — 
Purchaser to show that the sale is within the widow’s limited powers 
— Not bound to see to appropriation of purchase-money — Hnno(ym.an 
Persancl Paniiey v. Mmsanint Bahooe Mwnrafj Kt*onwer — Sale in 
execution against the widow — -Decree against the widow as repre- 
sentative will pass the whole estate — Not in a Mitacshara family— 

Modified by recent decisions — Sale on a decree for rent against the 
widow passes the tenure — A contrary doctrine held by the Privy 
Council — Which is followed by the Bengal High Court — Other kinds 
of properties of the widow — That acquired by herself — Her stridhtm 
—Inherited property not stridhmb, 

I HAVE, up to this moment, considered the cases in nnja.tifl- 
which the widow’s alienations arc good absolutely ; nations. 
i. e., good as against the reversioner also. Suppos- 
ing the widow alienates for other than allowable 
causes, what are the rights of the purchaser in such 
a ease ? Generally he is entitled to possession of 
the property purchased, and to acquire in the property 
all the rights which the widow possessed ; and the 
alienation shall stand good during the period of the 
widow’s natural life.^ Again it was held, that the pur- 

* Mayaram Bhakram t\ Motiram Gobindram, 2 Bomb. H. C. Rep,, 331 ; 

Tariny Churn Banerjee r. Nund Coomar Bancrjee, 1 W. R., 47. 

48 
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LBOTrorai chaser from the Hindu widow is entitled to possession, 
— when the widow is living, whether there was any 
necessity for the widow’s salfe or not.^ In feet, a pur- ^ 
filStiM w chaser from the widow suing for possession during 
poMeawon. ■9vri(Jow’s lifetime is entitled to a decree on proof 
of sale, although it be proved that there was no 
necessity for the widow’s sale. 

A different doctrine was maintained on this subject 
at one time. Sir F. Macnaghten maintained® that 
such an alienation was void ah initio. But the cur- 
rent of decisions since, both in Bengal and in the 
other presidencies, have been the other way ; it has 
been repeatedly held that it stands good for her life.* 
This point was expressly laid down in the very 
important case of Gohind Monee Dossee v. Shandoll 
Bysack* in which all the authorities were quoted and 
considered. 

Good A lease granted by the widow for the period of 

during o J r 

widow’s iier own life was held good.® In the same way a 
. putnee or a mocuraree or a lease in perpetuity that 
may be granted by the widow will stand good for 
the period of her natural life.® On her death the 
reversioner will have a right to enter, subject to the 
purchaser’s right to defeat the reversioner’s claim by 


* Bogooa Jha v, Lall Doss, 6 W. R», 36. 

^ Considerations on Hindu Law, p. 24. 

” Eanee Prosonno Moyee v. Bam Sunder Sen, S. D. B. for 1859, p. 168« 

* W. B., Sp. No., p 166. 

^ Lall Sunder Doss v. Haree Kissen Doss, 1 Marshall, 113. 

* Considerations on Hindu Law, p. 20. 
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B&owing that the alienation was for a justifiable^®^™® 

XJL* 

necessity. — - 

I shall now consider the obligations which 
Hindu law imposes upon a purchaser from the Hindu 
widow. Generally, it may be said, that a purchaser 
fi*om the Hindu widow does not occupy the same 
position as any other purchaser in whose favor 
certain presumptions will be raised under ordinary 
circumstances. A purchaser from the Hindu widow 
has an exceptional and onerous position. Pie must 
show strict good faith in his dealings with her. By 
law the widow has a limited power of alienation over 
the property inherited by her ; her disability is 
general, her ability exceptional ; and the presump- 
tion of good faith will not, therefore, be raised in 
favor of the purchaser, who must prove the same 
when it is questioned. Peel, C. J., observed in the 
case of Goluckmoney Debee v. Digumher Dey ^ — “ Mr. 

Welch quoted a dictum of mine in a decision in this 
Court, in which I am reported to have said that a 
purchaser firom such a Hindu female must look to 
the necessity for the sale, and that his title depends 
oh it. I think so still, and adhere to what I said in 
that case.” “ The first duty of a purchaser from a 
Hindu childless widow is to satisfy himself, as an 
ordinary prudent man would do, as to her right to 
sell. K he does not do so, he does not act with due 
care or attention in the matter, and, therefore, cannot 


* 2 Boolnois, p. 201. 
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laoTUB® be said to have acted legally or in good &ith, although 

He'^t hiUy believe or take it for granted _ 

8®'"^ that all is right.” 

In the case of Grose v. Omerio Moyee,' which has 
been quoted before, Macpherson, J,, held that, unless 
the purchaser from the Hindu widow makes careful 
enquiry as to the circumstances of the widow and 
her necessity to sell, and satisfies himself on these 
points, such a purchase will not be good. The same 
learned Judge observed that in this case “ there was 
no real enquiry by Grose, as to there being any 
necessity for Bamasunduree entering into such an 
agreement ; no attempt by him, or by any one on his 
behalf, to ascertain or calculate what her rights were 
or were worth, and that it was a mere speculation 
on the part of Grose.” Such an alienation was held 
to be void as against the reversioners. It can only 
be valid against them “ if the transaction was a feir 
and bond juie and reasonable transaction both on her 
* part and on Grose’s, entered into after due consider- 
ation of Bamasunduree’s position as representing 
her husband’s estate.” 

Purchaser When a Sale by a Hindu widow is questioned, the 

to sbowr •' 

that the purchaser is bound to show that the transaction is 

sale IS 

wIdow’J'*® within her limited powers.® Where the legal neces* 

powera. sity is questioned, its existence must be shown by 

' 12 W. R., 12, A. 0. J. 

^ The Collector of Masulipatam t?. Cavaly Vencata Karainapah, 8 
Moore's I. A., p. 629. 
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tlie person standing on tlie conveyance.^ In tlie 
msQ of Mahomed Ashruff v. Brijesmree Dossee, — — 
wMcli has been quoted before, Glover, J., speak- 
ing of the widow’s sale, observed : — “ All ptirchasers , 
from a Hindu widow know or ought to know by 
this time the extreme risk of such a transaction, 
and if they choose to run it, and to buy without 
consulting the next heirs or without taking such 
further steps as would enable them at some future 
time, should necessity arise, to prove that they made 
diligent and careful enquiry as to the existence of a 
legal necessity before buying, they must take the 
consequences.” 

In another case ( Gobind Monee Dossee v. ShamloU 
By sack , the Court observed that “ though a pur- 
chaser for value is not bound to prove the antecedent 
economy or good conduct of the widow who alienates 
a portion of her husband’s estate, or to account for 
the due appropriation of the purchase-money, he is 
bound to use due diligence in ascertaining that there 
is some legal necessity for the loan ; and he may be 
reasonably expected to prove the circumstances con- 
nected with his own particular loan. The purchasers 
are setting up sales made by a party whose title to 
alienate they must necessarily have known to be 

* Bissonaih Roy v. Lall Bahadur, 1 W. B., 247 ; Doe dem Rajchunder 
Prainauic Bulloram Biswas. 1 Fultou^s Rep., 133 ; Eajlukhee Dehee v, 

Gooool Chunder Chowdry, 12 W. R., 47, P. C. R. 

* aap. No*, W. R., p. 153. 
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tiiCTOBK limited and qualified, and they may, therefore, be 
— reasonably expected to prove the needs of the estate^, 
and the motives influencing the transaction.” 

Not bound Though the puTchascr is bonnd to prove the exist- 
«pp™p"“- ence of a legal necessity when the widow’s sale is 
money,** questiducd, he is not bound to look to the actual 
appropriation of the purchase-money by the widow.^ 
If the purchaser is satisfied on a fair and reasonable 
enquiry that a legal necessity for the widow’s aliena- 
tion exists, that will be a sufficient warrant for his 
purchase. Where the necessity for the widow’s sale 
is proved, and the vendee pays a fair price for the 
property sold, and otherwise acts bond fide, the 
mere fact of the whole of the ‘purchase-money 
not being paid to the creditors will be no ground 
for invalidating the sale, because the purchaser 
is not bound to see to the application of the 
purchase-money.* But whether the purchase-money 
is adequate, is for the purchaser to prove. The 
sale being questioned on this ground, the purchaser 
is bound to show that the consideration-money 
paid by him represents a fair value of the property 
purchased.® 

The law regarding the rights and obligations of a 
purchaser or mortgagee from a Hindu widow has 

‘ Gungfa Gobind Bose v, S. M. Dbunee, 1 W. R., 69; NuffarChunder 
Banerjee i\ Gudadhur Mundle, 3 W. R., 122 ; Gopal Chunder Manna v, 
Gourmonee Dossee, 6 W. R., 52. 

* Ram Gopal Ghose v. Bullodeb Bose, Gap. No., W. R., 386. 

• Jodu Nath Siroar v, S. M. Soramony Dossee, Wyman’s Rep., 70. 
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been considerably derived from the w'ell kno^ case lkottob 
Mumoman Permud Pandey v. Mussamut Babooe 
Mmraj Koonwer} That case, however, referred to* ^”m"-^ 
the powers of the manager for an infant heir to 
charge an estate not his own, but which belonged to 
the infant. It had no reference to the power of a 
Hindu widow to alienate or charge her husband’s 
estate, or the rights and obligations of a purchaser 
or mortgagee from her. But the decisions® since of 
the Sudder Dewany Adawlut, and of the High Court 
of Bengal, have followed the principles laid down by 
the Privy Council in that case in determining the 
law applicable to a purchaser from the Hindu widow. 

The Privy Council held, that the charge created by 
a manager of the infant’s property will be good, if 
the lender, before he advanced the money, made 
inquiries into the necessities for the loan, and satisfied 
himself as well as he could that the manager is acting 
for the benefit of the estate ; but beyond this he is 
not bound to see to the application of the money, 
for their Lordships observed — “ the purposes for which 
a loan is wanted are often future, as respects the 
actual application, and a lender can rarely have, 
unless he enters on the management, the means of 
controlling and rightly directing the actual applica- 
tion.” Their Lordships, accordingly, observed, that 

‘ 6 Moore’s I. A., p. 393. 

* See Sree Nath Roy v. Butttm Money Chowdrain, S. D. R. for 1859, 
p. 421 ; Bam Gopal Ghose v. Ballodeb Bose, Gap No., W. B., 385. 
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a bond fide creditor should not suffer when he ha^ 
I 3 C» 

— acted honestly and with due caution, but is himself 
deceived. 

There is some danger in applying the law relating 
to a guardian to the case of the Hindu widow : 
the analogy between the two is very slender. The 
one is the development of a notion originating in 
very recent times, being the expression of one of the 
necessities of modem society ; the other is founded 
upon a system of ancient laW existing in a stereotype 
form from the very earliest times. The Hindu law 
confers on the widow the right of enjoyment of her 
husband’s estate, and further declares that she is not 
entitled to make a gift, sale, or mortgsige of it.^ Thea 
it is laid down that, for certain exceptional purposes, 
she can make a valid alienation, and the purpose for 
which this is allowed is stated to be the benefit of 
her late husband.® It does not authorise the alien- 
ation for the benefit of the estate. But our Courts 
have held, having regard to the rights of the rever- 
sioners, that an alienation of a part of or a charge 
upon the estate, for the purpose of preserving the 
whole estate will be valid as against the reversioners, 
because by such an act the widow benefits the revef- 
sioners. 

Now, it was never intended by the ancient sages^ 
that the mere existence of a necessity would be a 
ground for rendering the alienation valid ; what they 

* Dayabhaga, Chap. XI. Sec. i, para. 56. * Ihid^ para. 61, 
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intended was, that the necessity must and that Xbotubb! 
it miiBt he saMsfied by the alienation of the widow. — ' 

In fact, the existence of the necessity and of its being* 
must constitute a condition precedent to the 
validity of the exercise of that exceptional power 
by the widow. Our Courts, however, by holding that 
the purchaser is not bound to look to the application 
of the money, have failed to consider one most 
important element in this branch of the law ; and 
I take it that the Hindu iaw has not, in this respect, 
been correctly administered. 

The effect of this view of the law ujwn the rights 
of the reversioners is also a serious one. Real neces- 
sity existing may furnish ground for more than one 
loan, and the money so raised may not l)e ultimately 
applied to satisfying the necessity, but may be appro- 
priated to some selfish expenses of the widow. The 
loans existing will be a valid charge upon the estate, 
and the necessity unsatisfied may sweep away a 
portion of the estate. The estate will thus come 
into the hands of the reversioners seriously impaired, 
and seriously encumbered. The interests of the 
reVbrsioners are altogether overlooked, and their 
rights extremely unprotected by such an interpre- 
tation of the law. 

f i have, to some extent, considered before the effect Saie in 

■ execution 

of decrees against the widow in binding the estate 
of her husband. I shall now explain to you the 
effect of sales in execution of decrees against the 
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Lbotobb widow. In these cases the first thing to b6 nhseiwed 
— ^ is as to the nature of the obligation on which thb 
'decree is founded : — 

Is^.— Whether it 4 was on account of a personal 
liability of the widow for which the estate of her 
husband will not, under the Hindu law, be bound. 

Ind . — Whether the personal liability of the widow 
is such as to bind the estate. 

Zrd , — Whether the decree was obtained against 
the widow as representative of her husband, — i.e., on 
account of an obligation of her husband, and not 
on account of her own obligation. 

When the widow incurs a liability, and it is 
incurred not for satisfying a legal jiecessity, but on 
any other account, a decree obtained against the 
widow on the basis of such an obligation will not 
bind the estate of her husband, and the sale under 
it will be a sale of her life-interest.^ On the other 
hand, if the debt was incurred for a legal necessity, 
the whole estate would pass upon a sale in execution 
of such a decree. In discussing this question the 
Court observed: — “ Whether the plaintiff (reversioner) 
had or had not a cause of action on account of the 
execution- sale, would depend entirely upon whether 
the widow had, at the time she incurred the debt 
which bui’dened her husband’s estate, such necessitjjjt 
for incurring that debt as the Hindu law contem- 
plates. If she had, and if such necessity had been 

* Kisto Moyee Dosee v, Prosuiino Narain Chowdry, 6 W. R,, 30^. 
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(BSibablislied, her right and interest would have lectosb 
included the entire estate which would have passed - — 
under the decree to the purchaser in execution 
whilst if she had sold without sucli necessity, then 
all that would have passed under the sale would have 
been her life-interest.” ^ 

A 

If, however, the decree is obtained against the widow Decree 
in her representative character, either as the repre- “‘® 
tentative of her husband or as the guardian of her “ui^pass 
minor son, the sale under it will pass the whole 
estate.® In the case of Grisfi Chtmder Lahoory v. 

Ramlal Sircar,^ a decree was obtained against the 
widow as the guardian of her minor adopted son for 
contributions on account of the payment of Govern- 
ment revenue. The Court observed : — “ The action 
against Tarasimduree (the widow) was brought after 
the adoption, and as mother of the adopted son. She 
was then holding the estate on his account as his 
guardian. The payments made by the decreeholders 
were clearly for the benefit of the estate, and pre- 
served it from sale for arrears of revenue. We think, 
in this case, that the decree was not against the 
widow personally but as guardian of the adopted son, 
and not for a personal debt but for payments made 
by co-sharers of Government revenue on account of 
^the adopted son, as represented by Tarasimduree, to 
preserve their joint property ; and to recover the 

. * Bistoo Behary Sahoy i?. LaUa Byjnath Persad, 16 W. R., 49. 

* Goluck Chunder Paul v. Mahomed Rohim, 9 W. R., 316. 

» 1 W. E,, 146. 
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Dbotobb money so paid, they are entitled to look to the estate 
■ — which has benefited by such payments. We think, 
"therefore, that the sale must be good as against thd 
adopted son.”^ 

In the same case there was another decree against 
the "vyidow, and the sale upon it. The Court held, 
“ that this was a personal debt of Tarasunduree for 
which she and not the estate is liable. The suit was 
on a bond for money lent to Tarasunduree, on the 
allegation that it was required for the payment of 
Government revenue ; and certain petitions to the 
Collector, to show that the money borrowed had been 
so applied, were produced in support of the plea. 
We cannot admit this evidence. It is,easily concocted, 
and the mere recital in the bond of the purpose for 
which the money was required, is no sufficient proof 
that such Avas the case. In the absence, therefore, of 
all satisfactory proof that the debt is other than 
personal to Tarasunduree, we reverse the sale.” 

. If the decree is obtained against the widow as 
representative of her husband, — i.e., on account of 
a debt due from her late husband, — the estate of the 
husband Avill pass to the purchaser, and not the mere 
life-interest of the widow ; and this although ^the 
sale-notification might state that the interest of the 
judgment-debtor, viz., the widow, was sold.* In 


^ See also S. D. A. Reports for 1859, p. 515. 

* Kalee Churn Mitter v, Sheebdyal Tevvaree, S, D. A. for 1869, p. 995 ; 
Buksh All r. Eshaa Chunder Mitter, W. R., Sp. No., 119. 
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$ucJi a case what property was actually sold is to be LHCT^crna! 
seen, and not the form of the sale-notification ; and — 
as the debts were the debts of the former owner, the 
husband of the wddow, the sale will pass the rights 
of the former owner.^ 

In a family governed by the Mitacshara law, the N«>f, in a 

• ’ Wilacslittra 

above principle will not hold good. There, if 
member of the joint family died entitled to an 
undivided share in such property, and leaving widows 
surviving him ; after his death his widows were sued 
in their representative capacity in respect of debts 
incurred by hijn in his lifetime on his own account^ 
and not for the benefit of the joint family, and 
decrees were ojitained against the widows in that 
capacity. In execution of these decrees, an interest 
in certain portions of the joint family property, to 
the extent of the share to which the deceased was 
entitled in his lifetime, was sold. On a question 
raiseS. as to what interest passed to the purchaser by 
such a sale, a Full Bench of the Bengal High Court ^ 
held,® that the purchaser took only the rights and 
interests of the widows ; that as the property seized 
did not belong to the widows or to the heirs of the 
deceased, but under the Hindu law passed to the 
survivors, it could not be made available under a 
decree against the widows in their representative 


* General Manag*er of the Raj Durbhungah v. Moharaj Coomar Roma- 
put Sing, 14 Moore’s I. A., 005. 

* Subaburt Prosad Saboo v. Foolbasb Koer, 12 W. R., F. B,, p. 1. 
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liBOTras character, but could be made liable only in- a suit 
— - properly laid against the survivors. ^ 

, This principle is in accordance with the doctrine oT 
the Mitacshara, which lays down that a member of the 
joint Hindu family has no authority to mortgage his 
undivided share in a portion of the joint family 
property for the purpose of raising money on his 
own account and not for the benefit of the joint 
family. 

Modified The principle laid down in the Full Bench decision 

by recent 

decisions, of Bengal High Court, in the case of Sudaburt 
Prosaud Sahoo, which, as I have said, is in accor- 
dance with the doctrines of the Mitacshara, seems 
to have been considerably modified^ by two recent 
decisions. The first is the case of Deendyal v. Jug^ 
deep Narain^ decided by the Privy Council, in which 
it was held that, for debts contracted by the father in 
a Mitacshara family not for the use of the family 
but for his own personal use, his interest m the 
family property can be sold in execution, and the 
execution-purchaser is entitled to obtain possession 
by partition of the share purchased. The principle 
of this decision was extended in a later case® by the 
Bengal High Court, in the case of a son in an 
undivided Mitacshara family, which in effect held, that 
the interest of any member of a joint Mitacshara 
family can be sold on account of his personal debts, 


‘ I. L. E., 3 Calo., 198. 

^ Uai Narain Boss Nownit Lai. I. L. 4 Calc.« 809. 
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laid the execution-purchaser is entitled to obtain 
possession by partition. 

You mil see that the above decisions really break 
up the cohesion of Mitacshara families. The correct 
principle of Hindu law according to the Mitacshara is 
departed from, and the protection of joint family pro- 
perty from the improvident acts of its members is 
completely lost. The preservation of family pro- 
perty for the benefit of unborn members of the 
family, and for keej)ing up the family ivorship which 
forms the keystone of the Mitacshara law relating to 
joint fe,mily property, is thus seriously impaired. 

A very different doctrine prevails in the Bengal 
school. In Bengal, a member of an undivided family 
can raise money, on the mortgage of his own share 
in the joint property, for his own person.al use ; and 
the mortgagee will have a title to this undivided 
share of his mortgagor, which cannot be defeated by 
his (the mortgagor’s) co-sharers. Hence the Bengal 
doctrine, by which a decree against the widow as 
representative of her husband passes the whole 
estate. 

'Where a decree is obtained against the widow for Suieona 

^ decree for 

rent, and in execution of that decree the zemindar . 
put up certain property to sale, it was held, that the ptssM'tue 
sale did not transfer to the purchaser merely the life- 
interest of the widow, but passed the whole estate to 
him. In that case^ Mitter, J., observed : — “ The rent 

* Tiluck Ohunder Chuokerbutty v. Mudun Moliun Jogee, 12 W. R., 504. 
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*. 

LBcttJKB due to the zemindar cannot, under any drcumstanceSj 
— be treated as a personal debt of the widow ; and if the 
zemindar thought it proper to put up the properties ‘ 
now in dispute for sale for the realisation of that 
rent, after having obtained a decree for’ it in due 
course, of law, the reversionary heir can have no 
right to come in after the death of the widow, and 
take back those properties from the hands of the 
purchaser. If the widow had contracted a debt to 
meet the zemindar’s demand for rent, and then alie- 
nated a part of the husband’s estate for the satisfac- 
tion of that debt, the alienation would have been 
good and valid in law ; and we do not see any rea- 
son why less effect is to be given to p, decree passed 
by a Court of competent jurisdiction, in execution of 
which decree certain properties belonging to the 
estate of the widow’s husband were brought to sale 
and purchased by the special appellant’s vendor.” 

The judgment in the above case does not state 
• whether the rent, on account of which the decree 
was obtained, was due from the husband or from 
the widow, — i. e., whether it became due after the 
death of the husband or before that period. If it 
become due from the widow, — i. e., during the titno 
w'hen the widow was in possession as heiress,— it is 
somewhat questionable whether a decree on account 
of it would bind the estate ; for it is on account of 
the widow’s default that the decree was had. To 
hold that a decree for rent due from a widow and 
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iiigaiast her personally can, from the mere fact of its i-kcturh 
hang a decree for rent, and without any other evi- — 
deuce, be considered as a decree for a necessary debj 
(the suit in which it is obtained being one to which 
the reversioner is not a party, and therefore has 
never had an opportunity of contesting whether the 
debt was a necessary one) is laying down, I presume, 
a somewhat questionable law. The Privy Council a contrary 
in the case of Nogender Ghose v. Kaminee Dosee^ the'*i^fvy 
held a contrary doctrine^. In that case a decree 
having been obtained against a widow in res- 
pect of a charge which she had made, it was held 
that it could only be enforced against such interest 
in her deceased husband’s estate as she possessed. 

The Privy Council pointed out that, if the person 
obtaining the decree had a right to such a decree as 
would affect the estate of the husband, and be any- 
thing more than a decree against the widow person- 
ally, the suit ought to have been one to enforce the 
mortgage and to make it a charge upon the estate. 

Their Lordships observed, that it was impossible for 
them to upset the decision of the High Court, which 
in, substance only affirmed that an action brought 
under sec. 9, Act I of 1845, is only a personal action, 
and that in an action which was personal against 
Kaminee Dosee as the possessor of the tolook, only 
her property and her interest in the tolook can be 
affected ; and that an equity which the plaintiff’ 


\ 11 Moore’a 1. A., 211. 


45 
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Lb^be possessed, and which he might have enforced agamst 
the owners in reversion also, cannot be enforced 
gainst them in a suit brought to extend and enforce 
a personal decree against the possession erf the limi- 
ted interest.’^ 

The same principle was affirmed by the Baigal 
High Court in the case of Mohima Chunder Roy 
Chowdry v. Ram Kissore Acharjee Chowdry^ There, 
Couch, C. J., observed : — “ The result of the authori- 
ties appears to be, that ’where the debt has not accrued 
in the lifetime of the husband, and is not his debt, so 
that the widow is sued as his representative, the 
decree against her in a suit to which the reversioner is 
not a party, can only be considered as a personal 
decree against her, and be enforced by the sale of her 
interest only, except where the proceeding is one 
which authorises the sale of the tenure under Act VIII 
(B.C.) of 1869. Here, the plaintiff, who sued for 
arrears of rent, did not take the course which he 
might have adopted, and ask to have the tenure sold 
for arrears due in respect of it. He sought and 
obtained something different from that ; and under 
his decree he sold other tenures. It is foimd that 
what was sold was not merely the tenure in respect 
of which the rent accrued, but others. In fact, hav- 
ing obtained a personal decree against the widow, he 
executed it against any property of hers which he 

^ See Sitarom Bey 'o, Banee PxoBUzino Moyee, i W. 

* 23 W, E., 174. 
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l^ouglit fit. We think the Courts were wrong uilb^bb 
treating this as a sale in execution of a decree for a — ^ 
necessary debt, and in holding that the plaintiff is- 
not entitled to recover.” 

In a somewhat sunilar case^ the Privy Council held, 
that where the mother of a deceased Hindu brojight a 
suit against his widow for arrears of maintenance, 
obtained a decree, and in execution of that decree 
sold the judgment-debtor’s rights and interests in her 
husband’s estate ; by suqh a sale only the widow’s 
life-interest passed, which determined on her death. 

Their Lordships observed : — “ That the debt was a 
personal debt of the widow, and there is nothing to 
show that the ,^estate of Mudun Mohun was charged 
by the decree. The sale against her in discharge of her 
personal liability was of the interest which belonged 
to her, and not of the estate which belonged to her 
husband. It was the widow’s proi)erty only that 
was liable to be sold, or was sold in discharge of her 
personal debt.” “ What was intended to be sold 
was the widow’s interest only, and not the absolute 
estate in the lot ; and that, consequently, upon the 
death of the widow, the lot descended to the plaintiff 
as the reversionary heir of her husband, and that the 
purchaser did not obtain the absolute estate, but only 
the widow’s interest in it, which continued only so 
long as the widow lived.” 

The above case of Mohima Chunder Roy Chow- 

' Baijun Dobey Brijo Bhookliun Lall, 24 W. K.i 306. 
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dry is also authority for the proposition that when a 
— decree for rent is obtained against a widow as the 

'f- . » 'i 

possessor of tolook, and in execution of that decr^ 
the defaulting tenure was sold, the eifect of such a 
sale will be to pass to the purchaser not merely the 
life-interest of the widow, but the whole tenure.^ This 
is because the zemindar has the right, either by 
express agreement or by law, in case of a default 
in the payment of rent, to sell the tenure as con- 
stituted at the time of its creation, irrespective of the 
rights of the holder of the tenure for the time being. 
Hence it was held, that the purchaser at a sale in 
execution of a decree for rent against the widow, by 
which the tenure passed, was entitled to question 
leases granted by the widow during her incumbency. 
Norman, C. J., observed : — “ The plaintiifs, as pur- 
chasers in execution of a decree for rent, obtained 
against Ruttun Monee (the widow) under Act VIII of 
1838, acquired the whole tenure or territorial rights 
• which were formerly vested in Ruttun Monee ’s hus- 
band, which she, for the purposes of that suit, fully 
represented ; and having acquired the ownership in 
the estate by the sale in execution, was fully entitled 
to question the validity of all encumbrances created 
by any prior owner, either as being created in excess 
of her power as a Hindu widow, or as invalid for 
any other reason.”® 


' Anund Moyee Dopsee t;. Mohender Narain Doss, 15 W. B., 264. 

^ Eajkissen Sircar Chowdzy Jaheerul Huq, Gap No., W. B., 351. 
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‘ Tieere is a slight vagueness in the judgment in the 
ahbve case. The purchaser at the sale having pur- 
chased the tenure^ is for that reason entitled to que^ 
tion the encumbrances that may have been created 
by the defaulting holder of the tenure, and not 
because the decree was obtained against the widow, 
who fully represented the estate of her husband ; 
and further the leases will be avoided not because 
they were granted by the Hindu widow in excess of 
her powers as Hindu widow, but because they were 
granted by the holder of the tenure in excess of his 
powers created by the lease. 

Up to this moment I have been considering the other 
property of a Hiindu widow, — i.e., property which she 
has obtained as the heiress of her husband ; and her 
powers of alienation over such property. This consti- 
tutes by far the most important branch of the law 
relating to the Hindu widow. I shall now very 
shortly consider other kinds of property which a 
Hindu widow may possess. 

First . — Property which the widow herself acquires That 

^ ^ acquired 

by purchase or otherwise. If it is acquired by the 
widow from the income of her husband’s property, it 
becomes an accumulation or increment to that pro- 
perty, and follows the corpus in its devolution.^ The 
law, therefore, that governs the alienation of the 
corpus will also govern the alienation of this kind of 
property. If, however, the property was acquired 


* Bqq ante f p. 267, 
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lbotcbb by the widow from other sources, it beoimes her 
— property over which she has rights of Owner^p j 
and she hste absolute powers of disposing of the” 
same in any manner she thinks proper. In this 
- respect her powers are not limited : she possesses the 
same powers as an ordinary ovmer of property 
possesses over it. In a case reported in Macnaghten^ 
the question turned upon a gift by a fisherman’s 
widow of the whole of her self-acquired estate, consist- 
ing of immoveable property, to two Brahmins. The 
Pundits answered, that the widow having acquired 
some wealth by her personal exertions, and having 
purchased the house with such acquisitions, made a 
gift of the same to the Brahmins. ^ By the gift her 
property over it became extinct, and on the extinc- 
tion of her right the donees’ title accrued. The 
answer was put upon the authority of texts bearing 
upon the stridhun property of a woman. The Pundits 
treated this as one of the various classes of stridhun. 

Hor • The subject of stridhun does not come within 

stridhun, " 

the legitimate limits of the present course of lec- 
tures. It is not an incident peculiar to the Hindu 
widow, and therefore does not exclusively belong to a 
discussion of the law relating to the Hindu widow. A. 
Hindu woman, widow or not, may possess stridhun, 
and no separate incidents belong to it from the fact 
of the woman being a mdow. 

Inherited lu Bengal, there was no doubt entertained at any 

property — — 

‘ 2 Macxiaghten, p. 239* 
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time that the property inherited by a woman from Lkottib® 
her husband does not become her stndhun. The 

not 

authorities are clear upon that point. In Benares^ 
this question was involved in some doubts ; and 
contention was raised that the property inherited by • 
a woman also become her stridhun. The substance 
of the argument was, that succession was one of the 
modes of acquisition of st'idhun, and therefore pro- 
perty inliented also beeame the woman’s stridhun. 

This point now must be considered as settled on the 
authority of the case of Bhugwandeen Dobey v. 

Meyna Bai,^ which has been quoted before ; where 
the Privy Council observed, as follows : — 

“ Their Lordships, therefore, have come to the con- 
elusion, that, according to the law of the Benares 
school, notwithstanding the ambiguous passage in the 
Mitaeshara, no part of her husband’s estate, whether 
moveable or immoveable, to which a Hindu woman 
succeeds by inheritance, forms part of her stri- 
dhun or particular property ; and that the text of 
Katyayana, which is general in its terms, and of 
which the authoidty is undoubted, must be taken to 
determine, first, that her power of disposition over 
both is limited to certain purposes; and,, secondly, 
that, on her death, both pass to the next heir of her 
husband.” 


* 11 Moore’s 1. A., p. 487. 



LECTURE X. 

THE RIGHTS OF THE REVERSIONERS. 

♦ 

The rights of reversioners — Reversioners defined— Application to Hindu 
law not accurate — On the widow's death the heirs of the last male 
owner succeed — According to the Dayabhaga — Not the heirs to the 
stridhun — King is the last heir, esicept of Brahmins — The 
Collector of Mnmlipatam v. Cwcaly Veneata JYaramapah — Held the 
contrary — Consent of reversioner — Renders alienations valid — Con- 
sent of all possible reversioners necessary — Mohnri Zal Khan v, 
Jlanee Slromonee^X contrary rule laid down by the Supremo Court 
—Consent of reversioner binds his heir — Rer^ersioner’s consent pre- 
sumes necessity — Consent how given — By attestation— Not conclu- 
sive — Reversioner's approval of the widow’s alienation conveys his , 
interest — Also when he joins in the conveyance — Surrender of the 
widow’s estate — Passes an absolute title — Presumes reversioner’s 
consent — Jadumoni Kchi v. Saroda Prosouno Muhcrjee, 

The rights In the previous lecture I have placed before you 

of rever- x ^ 

eioiiers. relating to the alienations hy the Hindu wi- 

dow ; and I have considered at some length the cases 
in which they are valid, and those in which they 
are invalid. There is one important class of aliena- 
tions which I have omitted to consider in the previ- 
ous lecture, and which I propose to consider in this, — 
viz., those in which the alienation by the widow is 
sanctioned or authorised or consented to by a class of 
relatives who are called the reversioners to the estate 
of the Hindu widow. I propose, therefore, to consi- 
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<Jer in this lecture the rights and obligations of this Lkotukb 
class of persons in the matter of the widow’s aliena- — 
tions. 

I shall consider this subject under the following 
heads : 

I. — -Who are the reversioners. 

II. — The consent of the reversioners as affecting 
the widow’s alienations. 

III. — Suits by the reversioners. 

IV. — Removal of the widow from possession of 

the estate. 

Those who take the property after the widow’s Keversion- 
death are called reversioners, and the interest which 
they possess in.^he estate during the continuance of 
the widow’s estate is called a reversion. The words 
reversioner and reversion are well known in the real 
property laws of England ; and the English law- 
yers, who presided over our Courts in the latter end 
of the last century, and in the beginning of this, 
applied those terms to analogical conceptions in Hindu 
law. The word revevsion in English law means the 
ulterior estate in fee-simple, which a tenant in fee- 
sitnple reserves to himself after having granted away 
a particular estate either for years or for life or in 
tail.^ You will observe from this definition that 
the residue of the estate which remains in the grantor, 
after he has carved out the particular estate, is called 


' Williams on Beal Property, 7th Ed., p. 222. 


46 
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lkctceb the reversion, and he himself, as the owner of thht 
— residue, is called the reversioner. 

Appiica- Now, in Hindu law, those who take the estate 
uiiidu law after the widow’s death, were not the owners of the 
rate. fee-simple, and the widow’s estate was not created by 
grant from those persons. Therefore, it is not accu- 
rate to say that the interest of the next takers is an 
estate in reversion, and the widow’s estate a life-estate. 
The only analogy between the English law term and 
the Hindu law conception is, that, in both cases, the 
estate is in the possession of one person, in which 
another person has an ulterior or expectant interest. 
Even in this slender analogy there is an important 
difference. In English law, I underjptand, generally 
no act of the particular tenant can defeat or destroy 
the ulterior or expectant interest ; but in Hindu law, 
the widow, the holder of the estate in possession, 
can, under certain circumstances, validly convey away 
the estate so as altogether to defeat or destroy the 
expectant interest. Finding, however, that there was 
no other word in the English Is^nguage which would 
fully and accurately convey the Hindu law conception, 
the English lawyers borrowed the somewhat cognate 
expression of English law to convey that meaning. 

You will observe from the foregoing remarks that 
the terms reversion and reversioner, when applied to 
convey the Hindu law notions, are not very accurate. 
Still, however, those expressions have been used for 
nearly a century, in the law literature of this country, 
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to denote those notions ; and they have, in the course tEOTtJBJt 
of this long usage, acquired a meaning quite their — 
ovm, independent of the English law, from which they 
are derived. A departure from current phraseology 
which has prescription on its side, even when that 
phraseology is inaccurate, is not proper. Such a 
proceeding is apt to mislead and to create confusion. 

I have, therefore, for these reasons, made no apology 
for using those expressions in the course of these lec- 
tures. If you remember the caution I have conveyed, 
you will not be misled by your knowledge of the 
English law meaning of those terms. 

I have before explained to you the events that 9" '^17 

cause a determi^iation of the widow’s estate. When 
that estate actually determines, the property does not gucceeX"*^ 
go to the heirs of theAvidow, but to the heirs of the last 
male owner from whom she, or her predecessor in es- 
tate, if a female, succeeded. This is a departure from 
the ordinary rules governing succession in Hindu law. 

When a male owner of property dies, on his death, the 
property avUI go to his heirs, and not to the heirs of _ 
any previous holder of the jiroperty. In the case of a , 
female it is not so, because a female inheriting does 
not acquire the proprietorship in the |)roperty ; she has 
only a right of possession during her life. The widow’s 
estate is the type of all estates which other female 
heirs tmder the Hindu law have in the property 
inherited by them.* Generally, if not always, the 

* Ghotay Iiall v. Chuunoo Lall, I. L. It., 4 Calc., 744. 
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leotuee heirs of the female holder and the heirs of the last 
— male owner are different, consequently there is 
a wide difference between the rule which layft 
down that the property shall go to the heirs of the 
last male owner and the one which ordains that it 
shall be inherited by the heirs of the last female 
holder. 

According The author of the Dayabhaga* has laid down on 

to the Da- _ ^ ° 

yabhaga. ^his subjcct thus : — “When she (the widow) dies, the 
daughters or others who would regularly be heirs 
in default of the wdfe, take the estate ; not the kinsmen, 
since these being inferior to the daughter and the 
rest, ought not to exclude those heirs ; and the 
obstacle being equally removed if her right cease or 
never take effect, it can be no bar to their claim.” 

“ Therefore, those persons who are exhibited in a 
passage above cited (the wife, daughters also, both 
parents, &c.) as the next heirs on failure of prior claim- 
ants, shall, in like manner as they would have suc- 
ceeded if the widow’s right had never taken effect, 
equally succeed to the residue of the estate remaining 
after her use of it, upon the demise of the widow in 
whom the succession had vested. At such time the 
succession of daifghters and the rest is proper, since 
they confer greater benefits on the deceased by the 
oblations presented by them than other claimants, 
such as the sapindas above-mentioned.”* 


* Chap. XI, Sec. i, para. 67. 


Para. 6&. 
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This is authority for the proposition that, on the Lkcthbr 
death of the widow, the heirs of the last male owner, — 
who would have succeeded in default of the widowf 
take the inheritance. 

The heirs of the widow, or those who would have 
succeeded to her stridhun, do not succeed to the pro- 
perty on the widow’s death. “Nor^ shall the heirs 
of the woman’s separate property take the succession, 
on failure of daughters and daughters’ sons to the 
exclusion of her husband’s heirs; for the right of those 
persons is relative to the property of a woman other 
than that which is inherited by her. Ivatyayana has 
propounded, by separate texts, the heirs of a woman’s 
property, and hts text, declaratory of the succession 
to heritage, would be tautology, consequently heritage 
is not ranked with woman’s j)eculiar property.” 

The reported cases on the subject have been in 
accordance with the above principles. The widow 
is never treated as the last full owner, but her hus- 
band is considered as such, to whom the right of 
succession is to be traced. In the case of Rooder 
Chunder Clwwdry v. ShorrAIioo Chunder Chowdry^ 
the Court observed, that property which had devolv- 
ed on the widow by the death of her husband goes 
to the heirs of her husband, and their right begins 
to accrue from the date of the death of the widow, 
and not from the date of the death of her husband. 


' Dayabhaga, Chap. XI, Seo. i, para, S8. 


“ 3 Sel. Rep., 142. 
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Lkctuke Consequently it was held, that the husband’s younger 
— brother was entitled to succeed in preference to the 
nephew of her husband, whose father had died during 
the widow’s lifetime. 

The case of Liilchi Narain Sing v. Tulsi Narain 
Sing^ , is also an authority in point. It was there 
held, that the reversionary heirs to the estate of a 
sonless Hindu (vacated by the widow’s death), are 
/iis heirs surviving at the time of the death of the 
widow : so that, of several kinsmen of equal degree, 
who would have jointly succeeded but for the widow, 
if any die in the interim between the deaths of the 
husband and widow, his heirs are excluded by the 
surviving kinsmen. The same pryiciple was also 
affirmed in the case of Bhyrohee Dnsee v. Nobokissen 
Bose.^ The facts of that case were as follows : — A 
Hindu at his demise left two widows, a son by one 
of them, and the son of a paternal uncle. The son 
succeeded to his entire estate. On the son’s death 
before marriage, his mother succeeded. On her death 
it was held, that the property wiU go to the heir of 
her son, who in this case was the son of the paternal 
uncle of his father, and not the childless widow of 
his father ; she is the heiress, of his father, but not his 
heiress, for, under the Hindu law, the step-mother 
never succeeds to the step-son. The last full owner 
being the son, his heir obtained the property. 

The Privy Council also affirmed this doctrine in the 


* 5 Sel. Rep,, 330. 


^ 6 SeL Rep., 61. 
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famous Sivagunga case.^ Speaking of those persons Lectube 
who would succeed to the estate on the widow’s — 
death, their Lordships observed, — “ those persona 
obviously were not her heirs, but the next heirs of her 
husband according to the canon of Hindu law, which 
defines the successions to separate estate.” 

It is thus clear from the above authorities, that, on the Kinf- i* the 

luist heir, 

death of the widow, those relatives who would succeed 
to the estate of the deceased owner in default of the 
widow, succeed in order. Now the /os-^heir in the list 
is the king, who, it is stated, shall succeed to the pro- 
perty of all classes excepting that of Brahmins : “ Ex- except of 
cepting the property of a Brahmin, let the king take 
the wealth on failure of heirs. So Manu directs, — ‘ The 
property of a Brahmin shall never be taken by the 
king : this is a fixed law.’ But the wealth of the other 
classes, on failure of all heirs, the king may take.”* 

The same doctrine is laid down in the Mitaeshara 
relative to the king’s succession to the property of a 
Bi’ahmin : “ Never shall a king take the wealth of a ' 

priest : for the text of Manu forbids it. ‘ The proper- 
ty of a Brahmin shall never be taken by the king : 
this is a fixed law.’ It is also declared by Nareda, — 

‘ If there be no heir of a Brahmin’s wealth, on his 
demise it must be given to a Brahmin, otherwise the 
king is tainted with sin.’ ”® 

“ But the king, and not a priest, may take the estate 

* Katama Nauebear The Ilajah of Sivagunga, 2 W. K., 31, P. C. R. ; 
the quotation is from p. 36. 

* Dayabhaga, Chap. XI, Sec. vi, para. 34. 


® Chap. II, Sec, vii, para. 5- 
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iiKCTUttB of a Kshetrya, or other person of an inferior tribe, on 
— failure of heirs down to the fellow students So Manu 
crdains : ‘but the wealth of the other classes, on failure 
of all heirs, the king may take.’ 

The Col- These provisions of Hindu law have received 
a remarkable interpretation by their Lordships of 

tarn V. Ca- • l •/ 

valy ven^ the Privv Council in the case of The Collector of 

cata I\iara-‘ 

xnapah. Mosulipatam V. Cavaly Vmcata Naramapak? In 
that case, on the death of the widow of a Brahmin 
zemindar (who had inherited the property of her 
husband) without any heirs, the Collector, as repre- 
senting the Government, seized the proiierty as an 
escheat. The- Sudder Dewany Adawlut at Madras 
held, that, as the property belonged to a Brahmin 
owner, the right of the crown to take the property 
by escheat was barred by the texts of Hindu law 
Avhich have been quoted before. 

On appeal to the' Privy Council their Lordships 
held, that the question should be considered both as a 
matter of Hindu law and as a matter of “ general 
or universal law.” Referring to the Hindu law view 
of the question, their Lordships observed :® — “ That 
the passage quoted by the Mitacshara from Nareda, 
in the very section which cites the prohibition of 
Manu, shows what the law in its utmost strictness 
was. That passage is — ‘ If there be no heir of a 
Bralimin’s wealth, on his demise, it must be given to 


* Mitacshara, Chap. II, Sec. vii, para. 6. 
® Page 62^. 


* 8 Moore’s I. A., p. 600. 
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a Bi^tlunin, otherwise the king is tainted with sin.’ 
In other words, the king is to take the property, hut to 
take it subject to the duty which he cannot neglect 
without sin, of disposing of it at his discretion amongst 
Brahmins of the kind contemplated by the preceding 
texts. 

' i 

“If this be so, it appears to their Lordships, that, 
according to Hindu law, the title of the king by 
escheat to the property of a Brahmin dying without 
heirs ought, as in any other case, to prevail against 
any claimant who cannot show a better title ; and 
that the only question that arises upon the authori- 
ties is, whether Brahminical property so taken is, in 
the hands of the king, subject to a trust in favor of 
Brahmins. In this suit, where the issue is between 
the Government claiming the property (whether sub- 
ject to a trust or not) by escheat, and a party claim- 
ing by an adverse title, it is unnecessary to decide 
whether the duty imposed upon the king is one of 
imperfect obligation, or a positive trust affecting 
the property in his hands, or whether, if a trust it is 
or is not one incapable of enforcement by reason of 
the uncertainty of its objects. It is also unnecessary 
to decide on the arguments addressed to us concern- 
ing a distinction or supposed distinction between 
Brahmins who have been called ‘ sacerdotal Brah- 
mins,’ and the ordinary members of the caste. For, 
assuming that the appellants’ title is to be governed 

by Hindu law, and assuming that there is no valid 

47 
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lbctubb dietinction in this matter between sacerdotal and 
— other Brahmins, their Lordships, for the reasons above 
fStated, would be unable to concur in the judgm^t 
under review.” 

Their Lordships also were of opinion, that the ques- 
tion ip this case ought not to be considered as one 
wholly and merely determinable by Hindu law, and 
that the title in this case may rest on grounds of 
general or universal law. Their Lordships observed* — 
“ According to the law administered by the Provincial 
Courts of British India, on the death of any owner, 
being absolute owner, any question touching the in- 
heritance from him of his property, is determinable in 
a manner personal to the last owner. This system is 
made the rule for Hindus and Mahomedans by posi- 
tive regulation : in other cases it rests upon the 
course of judicial decisions. But when it is made 
out clearly that. By the law applicable to the last 
owner, there is a total failure of heirs, then the claim 
to the land ceases (we apprehend) to be subject to 
any such personal law and as all property not dedi- 
cated to certain religious trusts must have some legal 
owner, and there can be, legally speaking, no unowned 
property, the law of escheat intervenes and prcr 
vails, and is adopted generally in all the Courts of the 
country alike. Private ownership not existing, the 
State must be owner as ultimate lord. Consequently, 
the claim of the Government in the present instance 
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might have been considered with reference to this lbotubb 
principle. — 

■ ‘ In the present case if the Hindu law had ex •• 
pressly provided that, upon the death of a Brahmin 
without heirs, ordinarily so-called, his property 
should pass to some definite person or class qf per- 
sons : if, for instance, it admitted, in the case of a 
Brahminical succession, collaterals more remote than 
it would admit in the case of succession to a Sudra, 
there would be ground for excluding the title of the 
crown, because there would,' by Hindu law, be some 
person in the nature of an heir capable of succeeding : 
but here the Sudder Dewany Adawlut rests its deci- 
sion on what it terms ‘ the primary declaration of 
Manu, that the property of a Brahmin shall never be 
taken by the king.’ That declaration is contained 
in an article (see Manu, Chap. IX, art. 189) which, 
assuming a complete failure of heirs, negatives the 
king’s right to Brahminical property, whilst it affirms 
liis title to the wealth of all other classes in such 
circumstances. In so dealing with the question, 
the Sudder Court was, we think, applying the actual 
or supposed Hindu law in dtirogation of the general 
right of the Britisli sovereignty. 

“ Their Lordships’ opinion is in favor of the gener- peH the 

contrary. 

al right of the crown to take by escheat the land of 
a Hindu subject, though a Brahmin, dying without 
heirs ; and they think that the claim of the appellant 
(the Collector) to the zemtndary in question (sub- 
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Eectuhb ject or not subject to a trust) ought to prevail, unless 
— - it has been absolutely, or to the extent of a valid and 
Subsisting charge, defeated by the acts of the widow, 
Lutchmi Davamah, in her lifetime. In the latter 
case the Government will, of course, be entitled to 
the property subject to the charge.” 

The exposition of the texts of Manu and Nareda, 
as given in the foregoing judgment, seems to be 
opposed to the interpretation of those texts by 
Vijnaneswara and Jimutavahana. These authorities 
understand those texts as meaning, not that the 
king shall take the property subject to a trust, but 
that the king shall not take that property at all- 
The words in the text of Nareda, must be given 
to a Brahmin,” do not, I apprehend, mean that the 
king shall first take and then give to Brahmins ; 
but that the king shall adjudge such ))roperty to a 
Brahmin in case of a dispute arising regarding such 
property between a Brahmin and any other claim- 
‘ ant who is not a jweferable heir. 

From the .above decision it follows that the king is 
the last reversioner to the estate of a Brahmin 
widow. 

Consent of I shall now consider the effect of the reversioner’s 
. consent on the alienations by the widow. The per- 
sons whose interests are affected by the widow’s alie- 
nations being the reversioners, it is reasonable to 
hold that, if they give their consent to such alienations, 
the alienations will be valid ; and this, for two reasons — 
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because the consent of the reversioner will be lkctube 
evidence of the existence of necessity justifying alien- — 
ation ; and second, because the reversioner, by giving 
bis consent to the alienation, will be estopped from 
questioning its validity afterwards. Therefore, inde- 
pendent of the question of legal necessity, the widow’s 
alienations will be absolutely valid if the reversioners Renders 

, . , . , . T alienations 

have given their consent to such transactions. It was 
accordingly held in the case of Gocul Chund Chiicker- 
burtee v. Musst. Rajranee and another^ that an aliena- 
tion by a Hindu widow will be valid if it is made with 
the sanction of her husband’s heirs on whom the 
estate wUl devolve on her demise.® Tlie same doc- 
trine was maintained in a later case.® 

In the case of Rajluhhee Debee v. Gocool Ckunder 
Chowdry^ the Privy Council affirmed this doctrine, 
which they considered as well established. In the judg- 
ment it was observed : — “ Their Lordshijis do not 
mean to impugn those authorities which lay down 
that a transaction of this kind may become valid by 
the consent ot the husband’s kuidred ; but the kind- 
red in such case must generally be understood to lie 
all those who are likely to lie interefited in disputing 
the transaction. At all events, there should be such 

• 2 Sel. Rep., 21.H. 

* See also Hem Chiinder Mozoomdar Musst. Taramunee, 1 Sel. Rep., 481 . 

* Brindabun Chimder Rai v, Bishiin Chund Rai, 4 Sel. Rep., 180 ; eee 
also Musst. Bejoya Heboc Musst. Unnopoorua Debee, Note, 1 Sel. 

Rep., 215. 

♦ 12 W. R., 47, P. C. R. 
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lkotuee a concurrence of the members of the family as sufficed 
to raise a presumption that the transaction was a fiar 
ope, and one justified by Hindu law.” i' 

Consent of This last case introduced one important principle. 

all poasible , l l l ’ 

rever- that the conscnt of all the kindred of the husband 

sioners ^ 

uccessary. jje given to render the alienation valid ; and that, 

c 

therefore, the consent of one only or some only of the 
reversioners will not have that effect. This, of 
course, is reasonable, because the question of validity 
being founded on the ground of estoppel, those per- 
sons must give their consent who are to be estopped 
from questioning the alienation hereafter. The Privy 
Council however, did not definitely lay down as to who 
are the persons whose consent must be obtained to 
render the alienation valid. It was generally observed 
that the consent of all those persons who are likely 
to be interested in disputing the transaction must 
be obtained. I shall afterwards show that such a 
condition is extremely difficult, if not impossible, to 
. fulfil. 

niohm Lai The point as to who are the persons whose consent 

jianL'si- must be obtained to render the widow’s alienation 

romonee, 

valid was expressly raised and decided in the case of 
Mohun Lai Klum v. lianee Siromonee} This case 
was decided so early as 1812 by the Sudder Dewany 
Adawlut. The appellant, Mohun Lai Khan, held pos- 
session of certain zemindaries under a deed of gift 
from Ranee Siromonee, who had inherited the same 


* 2 Sel. Rep., 40. 



Rioars OF THE KEVEBSI0NKR8. 375 

fiom her husband. It further appeared in the case, 
that the deed of gift had received the consent of three — 
maternal first cousins of the deceased Rajah, the 
husband of the Ranee. It also appeared in evidence 
that the following relations of the deceased Rajah 
were living at the time of the gift by his widow. 

1. Five sons of the Rajah’s maternal uncle. 

2. The descendants of Lukhun Sing, the great 
grandfather of the great grandfather of the Rajah. 

3. The descendants of Lukhun Sing’s brother. 

Two questions were referred to the Pundits for 

answer ; 

Is#. — Among the relations above mentioned, who 
would be the next heirs of the Rajah on the demise 
of his widow ? 

2wc?. — Whether the deed of gift was valid ; if not, 
whose consent was necessary to render it valid ? 

The answer of the Pundits was as follows : — 

Is#. — On the death of tlie Ranee, the next heirs 
will be the maternal first cousins of the Rajah, should 
they survive the Ranee. 

“ind . — The deed of gift in this case is not valid, 
because the consent of all the maternal first cousins 
has not been obtained to this deed ; only three out 
of the five having acquiesced in it. And also because 
it does not contain the permission of the Rajah’s 
paternal kindred, who were then and are still living. 

It was further held in the case, that an alienation by 
the widow to be valid, must bear the assent of the 
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tKCTUEiii next heirs and the paternal kindred of the widow’s 
— - husband. In another case,^ in which the subject- 
matter of litigation was the same property as in thi 
previous case, the Pundits on a reference answered : — 
“ If there be no sapindas of Kajah Ajeet Sing (the 
Ranee’s husband) within three degrees, the sahdyas, 
or remoter relations from three to ten degrees, may 
succeed to the property on the death of the Ranee. 
If any such survive, the Ranee has no power to give 
away the estate without their consent. If the Ranee 
have made a gift without their consent, it is invalid.” 

The case oi Ranee Sreemutty Debee v. Ranee Komd- 
lutee and others^ is an important case as bearing upon 
the question of the alienation by the widow with the 
reversioner’s consent. The subject-matter of the 
suit was that involved in the case of Mohun Lai 
Khan v. Ranee Siromonee, quoted above, and the points 
raised were the same". The facts were as follows — 
Kundurp Sing, the husband of Ranee Sreemutty, 
claimed the zemindary on two grounds : — 

U#. — As next heir to Rajah Ajeet Sing, the husband 
of Ranee Siromonee, being seventh in remove from 
him. , 

“Ind. — By the strength of an ehmr executed by 
Ranee Siromonee on his behalf before her death. 

The defendant Mohun Lai Khan claimed to hold 
the zemindary on the strength of a deed of gift in his 


’ Roop Churn Mahopatro v, Anind Lai Khan, 2 Sel, Rep., 45. 
“ 4 Moore’s I. A.,'p. 2t>2. 
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fevor by Ranee Siromonee. In the course of the 
case a point was raised as to whether the family shall — ' 
be governed by the doctrines of the Mitacshara, which 
were current in Midnapore, where the property \v»s 
situated and the family was residing, or by the doc- 
trines of the Dayabhaga, which were current in Bengal, 
from which the fiimily had migrated. It being found 
that the family had been performing their religious 
ceremonies according to the doctrines of Bengal, and 
otherwise conformed to the Bengal shastefs, the Court 
held, that the rules of tlie Dayabhaga shall govern 
tins litigation. 

The Provincial Court which tried the case in the 
first instance held, tliat tlie ekrar relied upon by the 
plaintiff was not* genuine. The Court also held, that 
it was invalid, because, as an alienation by the Hindu 
widow, it had not received the consent of tlie next 
heirs, who were the sons of the maternal uncle of 
Rajah Ajeet Sing, the husband of the widow. Fur- 
ther that, as the family was governed by the Daya- 
bhaga, the mother’s brother’s sons of Raj all Ajeet Sing, 
who were alive, were entitled to succeed in pi’eference 
to the plaintiff. On all these ground^ the Court dis- 
missed the plaintiff’s suit. 

The Sudder Court having confirmed the decision 
of the Provincial Court, the case was appealed to the 
Privy Council, which dismissed the appeal on the 
groimd, that, as the family was governed by the Daya- 
bhaga, and as the next heirs of Rajah Ajeet Sing are 

48 
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the sons of hie matemd uncle who have not conaent- 
■ — ed to the deed in’ favor of Kundurp Sing, the said 
djeed on which the plaintiff, appellant, relies is ri^ 
valid. 

The Privy Council dismissed the plaintifT s suit 
without expressing any opinion as to the title of the 
defendant Mohan Lai Khan. Their Lordships also 
seemed to have approved of the decision in the earlier 
case of Mohun Lai Khan v. Ranee Siromonee^ quoted 
before, for their Lordships observed, that “ the decision 
in favor of the Ranee in the case in 2 Sel. Rep. 
was founded expressly on the ground that the deed 
then in question was executed without the concur- 
rence of the descendants in the male line, who 
(though they were not heirs) were gliardians or pro- 
tectors of the widow.” 

The decision in the case of Mohun Lai Khan v. 
Ranee Siroinonee is still good law, — xnz., that an alien- 
ation by a Hindu widow, unless it has received the 
consent of all the possible heirs, immediate or remote, 
is not valid.* 

The case of Ilafuzunusa Begum v. Radha Binode 
Miftser * is also an authority in point. One of the 
points in that case was, whether a deed of sale by a 
Hindu widow, with the consent of the first reversioner, 
but without the consent of the second reversioner, 

' 2 Sel. Rep., 40. 

* See Raj Lukhee Debee v. Gocool Cbunder Ckowdry, 12 W. R., 47, P, 0, 
R., where the Privy Council laid down the same principle. 

* Sudder Dewany Decisions for 1856, p. 696. 
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was valid under the Hindu law. The Court observ- i<aCTUBii 
ed ; — “We are of opinion from the authorities cited in 
the margin, that, in order to render a sale by a Hindu 
widow of her husband’s projierty valid, it must be 
signed or attested by all the heirs of her husband 
then living, the execution or attestation by the, weams*# 
heirs ahne, is insufficient. Under this view of the law, 
the deeds of sale propounded by the appellant in this 
case, on which the signature of the plaintiff, an heir 
in expectancy, does not appear, are invalid,”' 

A somewhat different rule was laid down by the a contrary 

rule laid 

late Supreme Court. Speaking of the validity of the 
widow’s alienation with the consent of the reversioners, 
Jackson, J., observed as follows: — “ The consent of the 
heirs is all that is required by the old authorities (see 
Dayabhaga). If the true meaning of the word ‘heirs ’ 
be all the persons living who might by possibility 
be heirs at the subsequent death of the widow, and 
it be meant that the consent of all these persons is 
necessary, the widow would seldom or never be able 
to convey, for, among so large a class of heirs, all of 
them would scarcely ever be competent or willing to 
Consent. But I do not think that this is the correct 
meaning of the word ‘heii’s,’ and that the tennis 
used in the old authorities to designate that class of 
persons only who would immediately succeed to the 
estate, if the widow’s interest was determined, rather 

^ See Nundo Coomai'Kai v, Rajender Narain, 1 Sel. Hep., 819 ; Bhowani 
Munee v. Soolukhuna, 1 Sel. Rep., 431. 
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Lecture than all the persons who might, by possibility, be- 
— come heirs on the happening of that event.”^ 

« The point, however, that distinguishes this case 
from that of Mohun Lai Khan v. Ranee Siromonee is, 
that, in the former, the gift was to the next heir, 
where£\s, in the latter, it was in favor of a sti^anger. 
As an assignment to the next heirs, the former case is 
in consonance with the current of authorities, and it 
was treated as such by the Court deciding it. 

In a recent case * before the Bengal High Court, it 
was held, that the reversioner who gave his consent 
to the widow’s alienation will be bound by such alien- 
ation ; and that any other reversioner will not be 
bound by such an alienation, although the said alien- 
ation might have been consented to by the near- 
est reversioner existing at the time of the aliena- 
tion. 

A contrary rule was laid down in a very recent 
case.® There it was held, that a grant by a Hindu 
widow, with the sanction and concurrence of the 
next reversioner, is valid, and creates a title which 
cannot be impeached on the death of the widow by 
•the person who, but for such grant, would be en- 
titled as heir of her husband. 

The law on this subject seems to be unsettled. 

1 S. Jadumani Debi v. Saroda Prosonno Mukerjee and others, 
1 Boulnois’ Rep., p. 120. 

Second Ajjpeal, No. 1197 of 1878, Morris and Prinsep, JJ. 

® Raj Bullub Sen r, Omeeh Chunder Rooz, I. L. R., 6 Cal,c., 44. 



BIGHTS OF THE BEVERSIONEES. 


381 


The earlier cases require that the consent oi aU the lkctobss 
reversioners existing at the time of the alienation — 
should be obtained to the deed of alienation to pags 
a complete title. This, however, is impossible, when 
it is remembered that the reversioners to the estate of 
a Hindu widow are all those persons who are enu- 
merated as heirs from the daughter down to the 
king. This list includes all the .sapindas, mhdgas, 
samonodacas, &c., and it is almost impossible that any 
person could hope to obtain the consent of all these 
numerous relatives and some strangers (who are also 
heirs) to a proposed alienation. Practically, therefore, 
the fulfilment of such a condition is impossible, sim- 
ply from the nuniher of persons who are to be con- 
sulted and whose ultimate consent is to be obtained. 

The later cases incline to the view that the consent 
of the neM reversioner or reversioners at the time of 
the alienation will be sufficient. How far this is 
correct law may well be questioned, for it will have 
the effect of concluding a person’s right by the acts . 
of another, between Avhom and the former no sort of 
privity obtains. The 7iej;t reversioner at the time of 
the alienation may die during the ^yidow’s lifetime, 
and another person, totally unconnected with him, 
may be entitled to succeed on the widow’s death; 
and the effect of the ruling is, that this latter person 
will be concluded by the acts of the then next rever- 
sioner. There does not seem to be any warrant for 
such a proposition in Hindu law. 
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Lbctwhb It has been held in some cases^ that, if a reversion- 
— er Have bis consent to an alienation, and died durintj 
biiuirhi"*'^ tbe widow’s lifetime, bis beirs will be bound by sucl 
consent ; and will be precluded from questioning tbe 
alienation bereafter, on tbe principle that tbe act of 
tbe ancestor will bind the heir. This proposition, 
when carefully examined, will, I apprehend, be one of 
questionable soundness. Let us suppose that the 
widow has tbe following relations living : A, the 
brother of her husband; B, the son of A ; and C, the 
son of another brother of her husband, who is dead. 
A gives his consent to an alienation by the widow, 
and dies during her lifetime. The persons who suc- 
ceed to the estate on the death of tbe widow are B 
and C. It has been held, that B is estopped from 
questioning the alienation by the widow, inasmuch as 
the same was consented to by his father A ; but that 
C is not so precluded. Now why should B be estop- 
ped ; if he took the property on the principle of re- 
• presentation from A, he ought to be bound by A\’i 
acts; but it is clear that he does not so take the pro- 
perty : it is not as representing A that he takes the 
property® on the, demise of the widow (for in that case 
he ought to exclude (7, which he does not), but he 
takes the property, inasmuch as he is the grandson 


^ Runjeetrain Koolal v. Mahomed Waris, 7\ W- R., 49 ; See also 
Cally Chand Diitt v. John Moore, 1 Fulton, p. 73. 

- See the judgment of Colvile, C. J., in S. M. Jadumani Debi r. 
Saroda Prosonno Mukerji gjid others, where this principle was affirmed* 
1 Boulnois’ Rep., p. 120. 
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pi t\i& widoto' s husband’s father. A slight variation in 
the above illustration will make the principle abund* — 
antly clear. Suppose, instead of a son, A had left a 
great grandson D. If the succession was by the prin- 
ciple of representation, D, as representating A, ought 
to succeed. But it is clear that D will not succeed, 
because he is the great great grandson of the widow’s 
husband’s father, from whom the succession is to be 
traced. D not being a sapinda will be postponed to 
other sapindas of the widow’s husband, both in the 
paternal as well as in the maternal line. I presume, 
therefore, that the correct view of the law is, that he 
who gives his consent will be bound by it ; and that 
nobody else will be bound by such consent, although 
he may stand in’ certain degree of relationship to the 
person who may have given his consent. 

The doctrine of consent is founded upon the pre- Reversion- 

er’H coiiHcnt 

sumption that, when the reversioner gives his consent 
to the widow’s alienation, he has satisfied himself 
that the transaction was one which the widow was, _ 
under the circumstances, justified in entering into ; in 
other words, that it was not a wanton act on tlie part 
of the widow, but that it was one Tor which there was 
legal necessity.^ 

In practice, however, we often find it to be otherwise. 

A reversioner does not give his consent from the 
honest conviction that the alienation is one which it 

* Kali Mohun Deb Dhunonjoy Sabo, 6 W. K., 51; The Collector of 
Maeulipatam t?. C. V. Narainapab, 8 Moore’s I. A., 629, 660. 
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lbctiibe is necessary for the widow to effect, of that it is ones, 
‘ — which, under her present circumstances, she is jus- ' 
tified by law in effecting ; but he gives his conseift 
because a certain portion of the consideration-money for 
the widow’s alienation finds its way into his pocket 
in other words, he is bribed to give his consent. Such 
being the mode in which the reversioner’s consent is 
usually obtained, it is hardly fair to draw from it the 
inference that the transfiction was a fair one, or was one 
within the limited powers of the Hindu widow. Our 
Courts ought, therefore, to give little weight to the fact 
of one reversioner’s consent as against other reversioners 
beyond binding him who has given his consent. By 
this, however, I am not at all to be understood to say 
that there may not be cases where there is such a 
concurrence of the members of the family as to raise 
the xjresumption that the transaction was a fair one, 
and one justified by Hindu law. Such cases, how- 
ever, are extremely rare. 

Consent The coiiscnt of the reversioner to the widow’s 
*” ^'ven' alienation may be given in various ways. In the 
case of Molmn Lai Khan v. Ranee Siromonee^ a 
separate instrument was put forward by which the 
reversioners consented to the widow’s alienation. 
That was considered by the Court sufficient, provided 
the instrument purj)orting to convey the consent of 
the reversioners was well proved. In that case it 
was, however, suggested that the reversioners should 


See ante, p. 374. 2 Sel. Rep., 40, 
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Mest ihQ deed of alienation by the widow as evidence 
of their consent. — - 

The attestation of tjie widow’s deed of alienatign By attest- 

, * atioa« 

by the reversioners has been held to be sufficient 
evidence of their consent so as to preclude them from 
questioning the alienation afterwards.* If the next 
heir attests the deed of alienation, it is not conckimie 
in law as to the necessity for the sale, and cannot 
preclude further enquiry on that point, “ though, as 
a question of fact, the circumstance of persons most 
interested in contesting such a sale being called in 
to attest the deed is the strongest possible proof of 
good faith on the pai’t of the purchaser.”* Kemem- 
berinjr the circumstances under which the attestations 
of reversioners are usually obtained, I think, the 
law, as above laid down, has been laid down a little 
too strongly. 

The Privy Council,* however, has refused to Not con- 
consider the attestation by a reversioner as conclusive 
evidence of his consent. Their liOrdships think there • 
ought to be evidence, in addition to the signature, to 
show the circumstances under which the reversioner 
signed the document. Referring to .the attestation 
of the instrument by the reversioner, their Ijordships 
observed : — “ That the learned Judges have attached 
to that circumstance a weight which it really does 


* Gopal Chunder Manna v. Gour Monee Dosace, GW. R., 52. 

® Madub Chunder Hazra v. Gobind Chunder Banerjce, 9 W. R., 350. 

® Raj Liikhee Debee v. Gocool Chunder Chowdhry, 12 W. R., 47, P. C. R. 
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ijsCTOBR not possess. Their Lordships do not mean to impugri 
— those authorities which lay down that a transaction 
of this kind may become valid by the consent of tile 
husband’s kindred, but the kindred in such case must 
generally be understood to be all those who are likely 
to be interested in disputing the transaction. At 
all events, there should be such a concurrence of the 
members of the family as suffices to raise a presump- 
tion that the transaction was a fair one, and one 
justified by Hindu law. That it can be a presump- 
tion of law in the sense of presurnptio juris et de jure 
their Lordships do not think. It is no doubt an 
element to be taken into consideration, and deserving 
of considerable weight in the estimation of all the 
evidence of the transaction. And one of the diffi- 
culties of allowing the present decree to stand is, that 
this point, which was raised at the last moment, was 
decided upon the mere proof, by the production of 
the deed, that Juggutram was an attesting witness 
to it. The point had never been raised before. The 
opposite party has had no opportunity of examining 
Juggutram as to the circumstances under which he 
became an attesting witness, or what his tmderstand- 
ing of the transaction really was. The utmost that 
the Judges ought to have done, in that state of things, 
was to remand the case to be retried for the fiiU 
consideration of that question. 

“Their Lordships cannot affirm the proposition 
that the mere attestation of such an instrument by 
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4 relative necessarily imports concurrence. It might, i*boturh 
no doubt, be shown by other evidence that, when he ~~ 
became an attesting witness, he fiilly understood what 
the transaction was, and that he was a concurring 
party to it ; but from the mere subscription of his 
name that inference does not necessarily arise.” 

The Calcutta Sudder Dewany Adawlut had taken 
the same view. of the question in an earlier case.^ 

The Court held, that “ on a sale of property by a 
Hindu widow, if the deed of sale be signed or attested 
by all the heirs living at the time of the execution 
of the same, the consent of the subscribing parties 
to the act set forth in the deed is by Hindu law 
presumed therefrom. This presumption is not, 
how’’ever, conclusive, but is rebuttable. It is competent 
to an heir whose name is upon a deed to show that 
it is there for some other purpose than that Avhich 
the law presumes.” 

The Madras Sudder Court,* however, held, that 
when an heir countersigned a deed of sale by a widow, 
he must be taken to have consented to it. Unless 
a distinction is drawn between the cimnter,n;piahire 
of the heir and his attestation to the dged, the Madras 
case seems opposed to the ruling of the Urivy 
Council. 

If the deed of sale by the widow is signed by the Rcv«ra!on- 


* Hafizunissa Bc^fum i\ lladha Biuodc Midscr, Siuldor Dewau^ Decisions 
for 1866, p. 6D5. 

* Jaguduuda Pillay v, Kamacliemma, Hep. for 1858, p. 244. 
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lkctbbb lieir, not as merely attesting it, but as being approved 
— of by him, it was held that this will have the effect 

er's «jf>- J ^ 

prMai of of making the conveyance a joint conveyance by tie 
ailcSatfoii widow and the next heir, and not as a mere convey- 
convejs widow alouc with the approval of the 

next heirs. This point was expressly raised and 
decidecl in the case of Doe dem Madhusudan Doss 
V. Mohendro Lai Khan} There the deed of gift, 
executed by the widow, had been signed by Ajodhy- 
aram and his five brothers (who were entitled to 
succeed on the death of the widow) with the word 
“ approved ” added to their signatures. The question 
raised in the case was, whether, by the signature of 
Ajodhyaram to this deed, any interest of Ajodhyaram 
passed to the donee ? The Court obsei^ved that, looking 
at the deed as the act of the widow alone, irrespective 
of its approval by Ajodhyaram, the donees could 
take nothing under it after the death of the widow. 

In consequence, however, ol the approval of 
, Ajodhyaram written on the instrument itself, it has 
a more extended operation. The Court refused to 
consider the heir’s approval as having the effect of 
giving the widow the power of disposing of this 
property absolutely by her deed : for in that 
case it will be necessary that the heir’s approval, 
treating it as a conveyance, must precede the widow’s 
alienation. The Court observed : — “ In the present 
case the arrangement is effected by one deed of gift 


> 2 Bouluois' Bep., 40. 
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to the defendants, and the conveyance of Sankara Deyi i^sctobi! 
(the widow) and the approval of Ajodhyaram are — ■ . 
contemporaneous acts forming one transaction. There 
was no evidence showing an intention on the part of 
Ajodhyaram to convey any power or interest to the 
widow, and the purport of the deed of gift does not 
support such a theory. But, whether you consider 
the deed as a transfer by Ajodhyaram to the defend- 
ants (the donees) or to the widow for the benefit of 
the defendants (which seems to be unfounded in fact), 
or as the joint conveyance of the widow and the 
party having the contingent intei’est, yet it is equally 
clear that Ajodhyaram, by the deed in question, de- 
prived himself of all right as heir, and transferred 
from himself to ‘the defendants that which the widow 
alone could not convey to them. We think the 
correct view of such a transaction is, that it is a joint 
conveyance by parties entitled to 'the restrained estate 
and the contingent interest.” 

If the next heir joins the widow in the conveyance, aim whw 
the question is, whether it will have the effect of pas- 

^ veyaiice. 

sing an absolute indefeasible title to the alienee. In 
the case of Moliuni Kissen Geer v. ^kiejcet Roy and 
others,^ Markby, J., held, that it will have that effect. 

The learned Judge observed : — “ It was also contended 
that Gooroo being only the possible next taker, his 
joining in the conveyance would not make the title 
good. But I think that, even if the property did not 


> 14 W. It., .379. 
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Lecture eventually at Teeluk Chand’s (widow’s) death become 
. — vested in Gooroo, still, according to the rule of Hindu 
law, which has been adopted by this Court, the ti^e 
of the alienee is complete. To hold otherwise would 
only necessitate the adding of two or three words to 
the conveyance, because the widow may at any time 
surrender the property to the apparent next taker, 
who will then become absolute owner. But that is 
not necessary. The two joining in one conveyance 
can make a complete title.” 

How far the above is a correct view of the law on 
the subject may well be questioned. If the convey- 
ance of the widow and the thm next heir has the 
effect of passing an indefeasible title to the alienee, 
a title which the actual next heir on ^the death of the 
widow is precluded from questioning, then, I submit, 
a conveyance by the widow with the consent of the 
then next heir ought 'to have a similar effect. But it 
has been held, that the consent of the next heir to the 
. conveyance binds him only, and does not bind any- 
body else. If that is so, one does not see why the 
apparent next taker joining in the widow’s convey- 
ance will be enabled to bind all the other persons 
who may happen actually to succeed to the estate on 
the death of the widow. Perhaps it may be said that 
the next taker joining in the conveyance conveys his 
own contingent interest. That may be true : but 
that will not pass the absolute title, for between the 
widow and the apparent next taker the absolute title 
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to tile property is not complete. This was clearly i-kctokb 
pointed out in the Case of Madhmttdun Doss v. Mo- — 
kmdro Lai Khan^ which has been quoted above. One 
of the arguments in that case was, that if the next heir 
had conveyed his contingent interest to the widow first, 
then the widow would be competent to .con'v;ey the 
full title to the alienee. The Court, however, nega- 
tived such a view of the law, observing, that “ even 
in that case the widow would not have been able to 
convey the estate absolutely, or do more than convey 
her own estate, and what Ajodhyaram (the next taker) 
had conveyed to her.” The Court further held, that 
it will be “ a joint conveyance by parties entitled to 
the restrained estate and the contingent interest.” 

The correct view, therefore, of a conveyance by the 
widow and the apparent next taker is, that it is a 
joint conveyance of the widow’s estate and the con- 
tingent interest of the next taker ; that it passes the 
interest of the next taker wlio has joined in the con- 
veyance, and cannot bind those who have not joined 
in the conveyance, and ivho happen to be the next 
heirs to the estate on the death of the Avidow. The 
law on this subject, I aj)prehend, is* similar to the 
doctrine of consent. He Avho has joined in the 
widow’s conveyance will be bound by it just as he who 
has given his consent to it Avill be bound by it. And 
he who has not joined in the conveyance will not be 
bound by it in the same way as he who has not given 


^ 2 Bouluois’ Rep*, p. 40. 
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Lbctdek his consent will not be bound by it, although another 
— person may have joined in the conveyance or may 
have consented to it. * 

Surrender As intimately connected with our present subject, 
widow’s I shall consider the law relating to the surrender 

estate. 

of th^ widow’s estate in favor of the next takers. 
The widow is in possession of her estate, she is 
anxious to determine her estate, and she can do it by 
surrendering her estate to the next takers. The 
surrender must be in favor of all those persons 
who stand in the position of next takers to her. If 
the surrender is in favor of some of the next takers 
to the exclusion of others of the same class, such 
an act will not be valid, because the excluded person 
will be entitled to complain, and as against him the 
alienation will not be good. But if the surrender is 
in favor of the second reversioner with the consent 
of the first reversioner, it passes an absolute title.^ 
Passes an The cftcct of a Surrender by the widow is to 

absolute 

title. ’ determine her present interest and to convert the 
contingent interest of the next takers into an estate 
in possession, and the widow's surrender usually 
takes the form either of a conveyance or a deed of 
gift, or a deed of trust in favor of next takers, by 
which the widow relinquishes her possession ; and the 
next takers, by the effect of the widow’s deed, enter 
into possession as absolute owners. Generally the 
widow relinquishes in favor of persons who stand 


* Protap Chunder Boy v, S. M. JoymoDy Debee, 1 W. R., 98. 
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in close relationship to her or to her husband. She I'^^ubb 
TC linqnishes either in favor of her daughters, or her 
daughter’s sons, or her husband’s brothers, or her 
husband’s nephews, and similar near relations ; and 
the motive for her relinquishment is, as usually- 
stated, her incapacity to manage the property, or her 
anxiety for peace and pious repose ; and the person 
in whose favor she relinquishes her present interest 
generally gives her a competence, or secures her a 
respectable maintenance to the end of her life.. 

The principle on which the validity of the widow’s I’fe.sunics 
surrender is based is the assumption tliat the aliena- coHs'nt 
tion being in favor of the next takers is supposed 
to have their consent. They are supposed to give 
their consent to an alienation in their own behalf ; 
and as the consent of all the reversioners has the 
effect of passing an absolute title to the alienee, the 
surrender by the widow, it is* assumed, has that 
effect. There is some inconsistency in this reason- 
ing, which I must point out to you. I have before 
explained to you the proposition, that unless all the 
reversioners consent to the widow’s alienation, the 
title does not pass absolutely. If any one has not 
given his consent, and he happens to be the next 
heir on the death of the widow, the alienation as 
against him is not valid, although it may have been 
consented to by persons who, at tlie time of the 
alienation, were, in the line of succession, preferable 

to him. Let us apply this to the law of surrender. 

50 
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lkctuke The widow relinquishes in favor of the then appa- 
— rent heirs. The deed is assumed to have their 
c<msent. If they survive the widow there is ^o 
diflSculty. In this case the heirs at the time of the 
widow’s death had consented to the widow’s act ; 
and the act therefore is valid. But let us suppose 
the person in whose favor the relinquishment was 
made dies during the widow’s lifetime, and anothei* 
person, on the widow’s death, becomes the heir to the 
estate ; he might s.ay, that he did not consent to the 
widow’s act of relinquishment or surrender, and that, 
therefore, he should not be bound by it, and that 
he shoxild, therefore, he allowed to question it. Strictly 
speaking, the widow’s relinquishment in favor of the 
then next heirs ought not to have bWn held to pass 
an absolute and indefeasible title to the alienee. 
The relinquishment by the widow in favor of the 
then next takers is substantially an act of alienation, 
and ought to be dealt with as such. The Hindu law 
' lays down that, on the death of the widow, the next 
heir shall take the property. By this relinquishment, 
the person actually entitled, — i. e., the survivor, — is 
deprived of his .just rights, and the property goes to 
the descendants of another person, who had not the 
slightest chance of getting it ; and all this because the 
widow has been guilty of a wanton act of waste by 
conveying the property in favor of some near relative. 

I shall make my meaning clear by an illustration. 
Supposing the next heir of the widow is her hus- 
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b^d’s brother A, and the widow relinquishes her 
estate in favor of A. During the widow’s lifetime, A 
dies, leaving a grandson JS; and when the wido^v 
dies the person entitled to succeed to the estate is* a 
nephew of her husband, viz., C. Now the relinquish- 
ment having taken place, C does not get the property. 
It is enjoyed by B, as successor of A. If tlie relin- 
quishment had not been made, C would have obtained 
the property to the exclusion of B. But in this 
case, C is deprived of his just rights by a wanton act 
of waste on the part of the widow. This is certainly 
opposed to the clear principles of Hindu law, which 
lay down, that the property shallgo to the next heirs 
at the time of the widow's death, unless the property 
has previously passed into the hands of lai alienee 
by a valid alienation ; and a valid alienation is effect- 
ed when the widow transfers the property for a legal 
necessity. Such an anticipation of intere.st, as the 
relinquishment leads to, or the defeasance of ulterior 
interests by intermediate or premature acts on the 
part of the widow, was never, I think, contemplated 
by Hindu law, and is wholly opposed to its spirit. 

Whatever may be the correct view, of Hindu law 
on the subject, a long course of decisions^ has, however, 
established the proposition that a widow, by relin- 
quishing her estate in favor of the a])pa.rent next 

‘ JadumoniDebi v. Saroda Prosonno MukerjcKi, 1 Boulnois’ Uep., 120; 
Protap Ohunder Cbowdliry w. S. M. Joymonee I)ebeo, 1 W. R., 98 ; Shairia 
Bundaree t?. Surat Chunder Butt, 8 W. R., oOO ; Kaleecoomar Nag* Ka&hee 
Chander Nag, 2 Wym, 212; RojonikantMitter r. Pranchaud Bose, Marshall, 
241 ; See contra Musst. Radha i\ Mussb. Kour, W, R. Gap. No., 148. 
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ek^ube takers, can convey an absolute title to the alienee, 
— - unimpeachable by any other reversioner. It is now, 
therefore, too late to raise the question ; accuratel or 
inaccurate, it has been the law for a long course 
of years. That state of the law, therefore, should 
not be lightly disturbed. 

The chief authority for the proposition on which 
all the later cases are based, is to be found in the note 
by Mr. Colebrooke to the case of Malioda v. Kuleani. 
The note runs thus : — “ It has been declared by the 
law-officers of the Courts in other suits, that the 
widow’s gift of the estate to the next heir is good 
in law, though she Jje restrained from making any 
other alienation of it. This opinion, though not 
founded on any express passages {o that effect in 
books of authority, seems reasonable, as such a gift 
is a mere relinquishment of her temporary interest 
in favor of the next’ heir. It may, however, happen 
that the person who would have been entitled to 
take the inheritance at her decease, may be different 
from the one who obtained it under the gift or 
relinquishment to him as presumptive heir ; and if 
the title of that person be either preferable or equal, 
it may invalidate such gift in whole or in part.” 

The case of Beer Inder Narain Chowdhry v. 
Satyabhama Dehi and others^ can be supported on 
the principle that the widow relinquished her rights 
in favor of the next heir, her daughter. 


' 6 Sel. Eep., 42. 
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In that case the widow had made a gift of the Lkctukki 

-A* 

whole of her husband’s estate to her daughter and — 
son-in-lrtW. 

The Pundit whose opinion was asked, justified 
the gift upon three grounds : — " 

Is^. — As a gift by the widow with the consent 
of the next heir. 

2n<^. — As a gift to a Brahmin. 

Zrd, — Non-opposition to the deed, at the time of its 
execution, by the heirs of the widow'’s husband. 

All these three grounds are erroneous and insuffi- 
cient to support the conclusion that the gift was 
valid. As a gift or alienation it is not valid unless 
it has the consent of all the heirs living at the time, 
and the consent^ of the next heir alone is insufficient. 

As a gift to a Brahmin, it will not, I think, be con- 
tended as vahd on that ground, for I do not think it 
was seriously contended at any* time that a widow 
could make a valid gift of all her husband’s property 
to a Brahmin. As for the ground of estoppel, I do . 
not think it can be contended that a mere Avant of 
opposition on the part of heirs at tlie time of the 
execution of the deed, would bar, their right of 
questioning the deed hereafter. Of course, a long 
acquiescence for such a period as to bar their right 
under the ordinary law of limitation Avill have that 
effect. The only ground, therefore, on which that 
decision can be supported is, that the deed operated as 
a surrender or relinquishment of her estate by the 
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Leotubh widow in favor of the next apparent taker, so. as to 
— pass to the latter an absolute title. 

ought, also, to point out to you here a distinction 
between the relinquishment or surrender in favor of 
ihQ daughter and the relinquishment in favor of the 
next male heir. The male heir, if he survives the 
widow, will take the estate absolutely; but the 
daughter will only take a life-interest in it. Further, 
the title of the male heir can never be defeated if he 
survives the ividow ; but the daughter, although she 
may survive the widow, may be disqualified to inherit 
by being a barren wife or a childless widow. Whether 
a surrender, therefore, of the widow’s estate in favor 
of one, who at best only takes a fo/t'-estate, can have 
the effect of vesting an absolute estate in the latter, 
may well be questioned. The surrender only anticipates 
the expectant interest, and cannot, I thmk, enlarge it. 
I think, therefore, that the widow, by surrendering her 
estate in favor of the daughter, gives to the latter only 
a /^e(-estate, determinable on her death. I am not, how- 
ever, aware at present of any case in which the point has 
been decided according to the view I hold in the matter. 

I have said ^ that the surrender by the widow 
passes an absolute title to the next reversioners. 
The converse doctrine was held to be good law by 
the late Supreme Court.^ The next reversioners had 
conveyed their contingent interest to the widow in 
fee : and thereupon the widow had conveyed. The 

* Kali Churn Dutt t?. John Moore and others, 1 Fulton, 73, 
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question in the case was, whether the sons of these I'Kcturk 
reversioners can set aside this conveyance of the — 
widow. Eyan, C. J., held, that they cannot, as thgy 
are bound by their ancestor’s acts through whom 
they claim ; and that they have no reversionary 
interests independent of their fathers. The Court, 
however, did not expressly rule in this case whether 
the conveyance by the next reversioners to the 
widow had the effect of passing an ahsolute title to 
the widow unimpeachable by any other reversioner. 

The case of Srirnati Jadumani Debt v. Saroda Jadummi 

JJeMi V. 

Prosonno Mukenee and others ^ is an important case 
as bearing upon the doctrine of assignment by the 
widow in favor of the next heir. Anindmoyi had 
succeeded to the* estate of her son Eoidonath, and she 
assigned over that estate to Ka]i])rosono, the next 
reversioner, in consideration of a life-annuity. The 
plaintiff’s case was, that the assignment had not the 
effect of passing a complete title to Kaliprosono, but 
that, on the death of the widow, the heirs who sur- 
vived will inherit the estate of Boidonath. 

Jackson, J., referring to the validity of the deed of 
assignment, observed as follows : — “I^tliink the argu- 
ment for the defendant on this point is not supported 
to its full extent by authority, for, although it is 
clear that, on the occasion of the widow becoming a 
byraghi, the estate would at once descend to the 
nearest heirs living at the time (2 Macnaghten’s 


1 Boulnois’ liep., p. 120. 
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Lkotcre Hindu Law, 131, 233 ; and the case of Mafizunmssa 
— ^ Begum v. Radha Binode Misser), yet there is no 
authority for the unqualified proposition that the 
widow can, by her surrender, vest the whole estate 
indefeasibly in the nearest heirs living at the time of 
such surrender. 

“ On a review of all the authorities, the correct 
view of the law would seem to be that a widow’s 
conveyance of the estate to all the nearest heirs 
living at the time of the conveyance is valid, provided 
that no other heirs of equal or superior degree happen 
to be in existence at the time of the widow’s death. 

“ On the whole then, applying this view of the 
law to the facts of the case, I think that Kaliprosonno 
Mukerjee was the only nearest or next heir living at 
the time of the execution of this deed, and that his 
consent to the gift in his own favor is clearly shown, 
and that, although Taraprosonno and Sarodapfosonno 
were the heirs living at the death of the widow, yet they 
were not heirs of superior or equal, but, on the contra- 
ry, of a remoter degree tlian Kaliprosonno, their father, 
and that, therefore, they cannot dispute the validity 
of the deed, wl^ich is valid according to Hindu law.” 

Colvile, C. J., delivered a separate judgment in 
the case. After reviewing all the available authori- 
ties he expressed himself more guardedly thus : — 
“ Upon the whole it apjjears to me that, although the 
question is not free from doubt, the balance of 
authorities is in favor of treating such a transaction 
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aft that which took place between Anindmojd and 
Kaliprosonno Mukerjee, as a disposition which the 
widow was, with the impHed consent of Kalipi;o- 
sonno, her husband’s nearest heir, competent to enter 
into : at all events as one which neither the sons of 
Kaliprosonno, nor the representatives of those sons, 
are entitled to impeach.” 

The observations of the Chief Justice as to the 
policy of the Hindu law in imposing restraints upon 
the widow’s powers of alienation are very important ; 
and the reasons why an assignment in favor of the 
next heir is distinguishable from an alienation in favor 
of a stramjer are well })ointed out. Tlie Chief Justice 
observed: — “ That the reasons for the limitations 
which the law sbts upon the widow’s interest and her 
disposing power afford no argument against such a 
disposition as that now tinder consideration. Tlte 
j)olicy of the Hindu law was rfot, I appreliend, to 
keep the estate as long as possible uialienablc and sub- 
ject to a species of entail in favor of p(;rsons unascer- 
tained, but to prevent the alienation of family property, 
or the alienation of a share in a joint and undivided 
family estate from taking place eitjier in favor of 
the widow’s natural heirs, who would generally be 
other than the heirs of her husband, or in favor of 
strangers, by the gift or other disposition of the 
widow. There is nothing contrary to such a policy 
in an arrangement by which the widow gives up her 
right of inheritance in favor of one, with whom, if 
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Lbctukb lie outlived her other heirs, no one could come in 
— competition, of one who, if, as here, joint in estate 
with her husband, would, according to the law 
some parts of India, take preferably to her. It is, in 
fact, but another way of doing that which in former 
times was continually done without violence to the 
letter or spirit of Hindu law.” 

How far the above is in strict conformity with the 
spirit of Hindu law is a very difficult question to 
determine. The Hindu law contemplates that the 
estate, on the death of the widow, shall go to the 
nearest heir living at the time ; and that the rights of 
such a person should not l)e compromised or defeated 
by any act on the part of the widow not warranted 
by the doctrine of necesdty. Besides, the Hindu law 
does not seem to display such a preponderating pre- 
ference for the next heir over another more remote as 
completely to sacrifice the rights of the latter for 
the purpose of investing an absolute title in the former. 

The ease of .Tadtimoney Dehee, in which all the 
previous cases were carefully reviewed by the eminent 
Judges, must now be accepted as an authority for 
the proposition ,,that the assignment by the widow 
of the estate in favor of the next heir or next 
heirs is valid, and that it passes an absolute title to 
the alienee unimpeachable by any other reversioner.^ 

A compromise entered into by a Hindu widow, by 

' See also Gungaprosaud Kur v. Shumbhoo Nath Burmun, 22 W. 

393 ; Nuffer Doss Roy v, Modoo Sunduri Burmonia, 6 Cal. Law Rep., 
651 ; Lalla Kuudee Ball v, Lalla Kalee Persud, 22 VV. R., 307. 
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whicli slie gives up all her rights in the estate of her lbctvrb 
deceased husband, reserving only a life-interest for — 
herself in a part of it, has been treated in the light 
of an ordinary alienation by the "wridow, and as such 
has been held to be not binding as against the rever- 
sioner/ The relinquishment in this case, I presume, 
was not in favor of the next heir, but in fiivbr of a 
stranger ; otherwise the decision would be contrary 
to the current of authorities which have been quoted 
before. The report of the case, however, does not 
expressly give the hicts. 

Where a deed by the Avidow in favor of the next 
reversioner is in any way doubtful, its terms will be 
strictly construed, especially Avhen the reversioner 
is the chief mtile member of the family, and the 
widow is one of its members. Such a transaction 
will be closely scrutinized, and unless the language 
clearly imports it to be a conveyance, the deed will 
be treated as one of management by Avhicli the widow 
made over the management of the property in the • 
hands of the next heir, whose interest it is by care- 
ful management to prevent waste. In such a case 
all the circumstances will be consider^id to determine 
whether the instrument was intended to be a convey- 
ance or a mere deed of manajjement.^ 


* Mixsat. Indro Koomar and otViers v. Shekli Abdul Burkat, 14 W. II,, 1 Ub 

* Sookyaboye Ammal r. Lutclii Ammal, d Madras Jurist, 183. 



Suits by- 
reversion- 
ers. 


LECTCKE XI. 

SUITS BY REVERSIONERS. 

Suits by reversioners — Allowed — Declaratory decrees — Discretionary — 
Specific Relief Act — Suit after widow’s death — Cause of delay in 
bringing- these suits — Limitation applicable to such suits — The crown 
can maintain such suits — The Collector of Mamlipatam v. C. V. Na- 
rainapah—^mt must be by the nnrt reversioner — Not by the second 
reversioner— Reversioner to refund purchase-money — Reversioner 
bound to redeem— Removal of the widow from possession of the 
estate — An extraordinary xamody Bolahi Bihi y. Nundlal Jiahu — 
What will justify widow’s removal — Positivf, fraud on her jjart — 
ITaridoss Butt v. Mangan Mo7ii Dosce — Reversioner cannot sue to 
recover property alienated — Gohlndmoni Dossec v. Sham Lall J8y~ 
each — Widow receives usufruct when removed from possession. 

The right of the. reversioners to maintain a suit 
against the widow has been long established. The 
Hindu law declares that the widow shall not commit 
waste, — i.e., shall not do any act which may injure the 
contingent interest of the reversioners. The author 
of the Dayabhaga, therefore, says “ The widow 
is not entitled to make a gift, mortgage, or sale of it,” 
— i.e., of the property which she has inherited from 
her husband. 

Now the Hindu law does not expressly lay down 
any specific remedy which the reversioner is to pur- 


* Gbap. XI, see. i, para. 66. 
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sue in case the widow transgresses her obligation in leotuek 
this respect. The Courts of this country, as Courts — 
of Equity, have supplied the omission in accordance 
with the spirit of the Hindu law. The remedy pres- 
cribed does not affect the rights of the parties under 
that law ; on the contrary, it helps to subserve those 
rights by protecting them from infringement. 

The Courts of this country and also the Privy Allowed. 
Council have, accordingly, hcld,^ from a long time, 
that the reversionary heirs, though their interest is 
only contingent, have a right to maintain a suit to 
restrain waste by the widow. When the suit is 
brought during the widow’s lifetime, the prayer in 
the plaint is to have the particular act of alienation, 
complained of, declared void, on the ground that it is 
in excess of the widow’s poivers ; and the decree in 
the case does not extend beyond a mere declaration, 
and grants no consequential relief. 

The declaratory decrees passed at the instance of neoiam- 
the reversioners were based upon the provisions of 
Section 15, Act VIII of 1859. It was doubted at one 
time whether the Court could make a declaration 
where no consequential relief was j^aycd for. The 
subject was fully discussed in the case of Kathama 
Natchiyar v. Do7'a Singa Tever,^ in which their Lord- 
ships put the following construction upon that sec- 

> Uujjulmoni Bosee v. Sagormoni Dosee, 1 Taylor and Bell, p. 370; 

HaridosB Dutt v. Ranganmoni Dosoe, Vyavastha I) arpa, Eng. Ed., 
p. 124 ; Rajlukhee Debee v, Gocul Cliimder, 13 Moore’s I, A,, 209, 224, 

* L R„ 2 I. A., 169. 
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LKCTunE tion “ It appears, therefore, to their Lordships that 
— the construction which must he put upon the clause in 

' ’ 'W- . 

question is, that a declaratory decree cannot be ma« 
unless there be a right to consequential relief capable 
of being had in the same Court;” or — e^s laid down in 
the case of Fyz Ali ^ — ^in certain cases, in some other 
Court. 

The same principle was followed in another case,* 
where it was held, that a declaratory decree cannot 
be made unless the plaintiff would be entitled to 
consequential relief if he asked for it. Their Lord- 
ships were further of opinion, that “.it is not a matter 
of absolute right to obtain a declaratory decree. It is 
discretionary with the Court to grant it or not, and 
in every case the Court must exercise a sound judg- 
ment as to Avhethcr it is reasonable or not, under all 
the circumstances of the case, to grant the relief pray- 
ed for. There is so much more danger in India than 
here of harassing and vexatious litigation, that the 
' Courts in India ought to be most careful that mere 
declaratory suits be not converted into a new and 
mischievous source of litigation.” 

In the case I'f Kathama Natchiyar, quoted before, 
the Privy Council, after laying down the general rule, 
thus provide for the exceptional class of cases, viz,, 
suits by reversioners. Their Lordships observed as 
follows : — “ The arguments now under consideration 


* Sadut Ali Khan v. Khajah Abdul Gnny, II B. L. R., 203. 

* Sreenarain Mitter KiBhon Soonderi Dasee, 11 B. L. R., 171. 
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are founded on the right of a reversioner to bring a lectcbb 
suit to restrain a widow, or other Hindu female, in — 
possession, from acts of waste. Although his interest 
during her life is future and contingent, suits of that 
kind form a very special class, and have been enter- 
tained by the Courts 6x necessitate rei.. It seems, how- 
ever, to their Lordships, that, if such a suit as ‘that is 
brought, it must be by the reversioner with that ob- 
ject and for that purpose alone, and that the question 
to be discussed is simply between him and tlie widow ; 
that he cannot, by bringing such a suit, get, as 
between him and a third party, an adjudication of title 
which he cannot get without it.” * 

The principle of this decision was followed in a i)i*crction- 
very recent case * by tlie Bengal High Court. The 
widows had made a gift of their husband’s pro])erty, 
and also of property purchased from accumulations, 
to the daughter. The daughter having died, leaving 
a minor daughter, a suit was brought by tlie rever- 
sionary heirs of the deceased father, against the widows • 
and the infant grand-daughter, for a declaration that 
the deed executed by the widows in favor of the 
daughter did not and could not aftcct Jbeir reversion- 
ary interest. It was held in the case, that, inasmuch 
as no immediate relief could be granted, it was un- 
necessary, under the circumstances, to make a declara- 

* Tekait Doorga Prosaud v. Tekaitni Doorga Kunwari, L. E., 5 I. A., 

149. 

* Hunsbuti Koeraiu i*. Ishri Dutt Koer, 4 Cal. Law Ilej'*, 511. 
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tECTOBB tory decree. “ The Court will not, in a declaratory 

— suit, decide intricate questions of law, when no imme- 

d^te, and possibly no future, effect can be given to i& 

decision, and when the postponement of the decision 

to the time when there may be before the Court some 

person entitled to immediate relief (if the decision is 
* 

in favor of the plaintiff) will not prejudice his rights 
in any way.” 

Specific Section 15 of Act VIII of 1859 was repealed by the 

Kelief Act 

Specific Relief Act, I of 1877, which has given 
the sanction of positive law to suits of the description 
we are now considering. Section 4^ of the Act runs 
as follows : — “ Any ]>erson entitled to any legal cha- 
racter, or to any right as to any property, may insti- 
tute a suit against any person denying, or interested 
to deny, his title to such character or right ; and the 
Court may, in its discretion, make therein a declara- 
tion that he is so entitled, and the plaintiff need not 
in such suit ask for any further relief. Provided that 
‘ no Court shall make any such declaration where the 
plaintiff, being able to seek further relief than a mere 
declaration of title, omits to do so.” 

You will observe that, in the case of a suit by the 
reversioner, the proviso of the above section will be 
no bar ; because the reversioner, during the widow’s 
lifetime, is not usually entitled to any other relief 
than a mere declaration ; consequently, his omission 
to ask for further relief will not be prejudicial to his 
suit. 
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The illustrations to this section have expressly bectuk® 
sanctioned such suits by reversioners : — 

Illustration (e .) — The widow of a sonless Hipdu 
alienates part of the property of which she is in pos- 
session as such. The person presumptively entitled 
to possess the property if he survive her, may, in a 
suit against the alienee, obtain a declaration that the 
alienation was without legal necessity, and, therefore, 
void beyond the widow’s lifetime. 

Illustration (/.) — A Hindu widow in possession of 
property adopts a son to her deceased husband. The 
person prcstimptively entitled to possession of the 
property on her death without a son may, in a suit 
against the adopted son, obtain a declaration that the 
adoption was hi valid. 

Section 43. — A declaration made under this chapter 
is binding only on the parties to the suit, persons 
claiming through them respectively, smd, where any 
of the parties are trustees, on the persons for whom, 
if in existence at the date of the declaration, such * 
parties would be trustees. 

When the suit is brought after the widow’s death, suitu 

after 

it takes the form of a prayer for d«claration and for whIow’s 
possession. The reversioner, now heir, prays, that it 
be declared that the particular act of alienation was 
in excess of the widow’s powers, and the widow being 
dead, he be iiut in possession of the property from 
which he is kept out wrongfully by the defendant, 
the widow’s assignee. The usual defence in such 
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1.BOTUKB suits is, that the act was within the widow’s limited 
— ^ powers ; that there was legal necessity for the alien- 
ation ; or that the next heir consented to the act o£: 
alienation. There are cases where absolute rights 
are claimed as having vested in the widow by virtue 
of some deed from the last owner. In such a case 
the alienation is not defended as the act of the widow^ 
but as the act of a person in whom was vested an 
estate higher than that of a Hindu widow ; and this 
not by operation of law, but by the act and deed of 
the last owner. 

Another form which these suits take is to have a 
declaration that an adoption by the widow is invalid. 
As such an act of the widow has the effect of divert- 
ing the inheritance from the reversi'oners, they are 
considered to possess sufficient interest to bring a 
suit of that description. Illustration (f) to Sec- 
tion 42 of the Specific Relief Act expressly authorises 
such suits. 

When the suit is brought after the widow’s death, 
there is always considerable difficulty in the produc- 
tion of evidence to show that the act of alienation 
was necessitated hy the circumstances of the widow 
or the state of the property. The Hindu widows 
are proverbially a long-lived race of people. The 
alienation having taken place long before the suit, it 
becomes difficult to produce contemporaneous evi- 
dence of the transaction ; and you must have seen 
the reports of cases where Judges had to complain of 
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the paucity of evidence to prove the facts ; almost Leotvkb 
all contemporaneous evidence having disappeared by — 
lapse of time. The purchaser complains of the long 
lapse of time which has intervened between the date 
of the transaction and the date of suit, and the 
consequent disappearance of evidence. TIis complaint 
is accepted by the Court as reasonable, and the omis- 
sions and defects in his evidence are overlooked. It 
is advisable, therefore, for the reversioner to bring his 
suit soon after the transaction ; the act of alienation 
being recent, fresh and full evidence will be forth- 
coming, and the result will be satisfactory. 

The reason why the reversioner does not bring cause oe 
his suit immediately after the wrongful act of the bringing 

these suits. 

widow, is the Uncertainty about the vesting of the 
ulterior interest, and the want of any immediate conse- 
quential relief. One reversioner goes to the expense 
and trouble of a long litigation, to establish the 
invalid natui'C of the alienations, and he happens to 
die during the widow’s lifetime. Ilis lieir may not. 
get the benefit of the decree, and another jKirson, in 
whom the estate vests on the death of the widow, as 
■the next surviving reversioner, derives all the benefit 
from the decree, without having ever contributed 
either his labour or his money for obtaining the 
same. Coupled with this is the fact, that the decree 
leads to no immediate relief : it ends in a barren 
declaration ; and such a termination of the litigation 
appears to the litigant rather unsatisfactory. 
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Lbotukb Tiie limitation applicable to such suits has been now 
_ . ^ fixed by positive enactment. Under the former law 
tosucu*^^* (A^t XIV of 1859) there was no period fixed duringl 
which it was incumbent upon a party to bring a suit 
for declaration. It was held, that such a suit could 
be instituted at any time while the widow was alive ; 
but that a suit for possession after the widow’s death 
must be brought within twelve years from that event. 

The next limitation law (Act IX of 1871) ex- 
pressly laid down periods of liruitation for both kinds 
of suits. It was ordained that, “ suits dialing the 
life of a Hindu widow by a Hindu entitled to the 
possession of land on her death, to have an afienation 
made by the widow declared to be void, except for her 
life,” must be brought within twelve ^ears from the 
date of the alienation and that a suit for possession 
of immoveable property “ by a Hindu entitled to the 
possession of immoveable property on the death of 
a Hindu Avidow,” must be brought within twelve 
• years from the date of the widow’s death.® 

The present Limitation Act, XV of 1877, contains 
similar provisions. It ordains, that a “ suit during 
the life of a Hindu or Mahomedan female, by a Hindu 
or Mahomedan who, if the female died at the date of 
instituting the suit, Avould be entitled to the posses- 
sion of land, to have an alienation of such land 
made by the female declared to the void, except for 
her life, or until her remarriage,” must be brought 

*Sched. 11, art. 12i. ^Sched. II, art. 142. 
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within twelve years from the date of the alienation.' LEciruBit 

/ XI. 

And that a suit for possession of immoveable property, • — 

“ by a Hindu or Mahomedan entitled to the posses- 
sion of immoveable property, on the death of a 
Hindu or Mahomedan female,” must be brought 
within twelve years from the date when the female 
dies.® 

I have said before that a reversioner could bring rue crown 

_ cmi luuin- 

(.ind such 

the point was raised in Madras, as to whether the 
crown, taking the property of a Hindu on failure of 
heirs, could question the alienations made by the 
widow, who was the last holder of the pro2)erty. 

The Sudder Dewany Adawlut at Madras held, that it 
could not. The Court held in substance as follows: — 

If the undisputed owner of the zemindary in issue had The CoUec- 

^ _ •' tar of Ma- 

been a male, without male jtrogeny, he could have 
alienated the estate at any rnomertt before his death ^^ahT' 
whether with or without consideration, and no colla- 
teral could have questioned the act. By consequence, 
the crown could not do so. The last OAvner having 
been a female, the poirer to alienate in lier was jdaeed 
by* the law under certain 8i)ecial restricjtions, — that is, 
though destitute of direct lineage, she could not 
alienate to the prejudice of her remotest heirs, save 
under their consent or under strict necessity. In 
the present suit, the crown claims to possess the 
restrictive power belonging to an heir of the female,' 

> Schod. II, art. 125. *Schod. II, art, 141. 


a suit to impeach an alienation by the widow ; 
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tBCTtmB and have laid this suit to defeat her act. The Court 
—— have consulted their Pundits on the occasion, and 
their declaration is to the effect that the limitati^s 
under which a female is placed are exclusively for 
the interests of her heirs — meaning thereby her 
kindred, or those of her husband : that, failing all 
such 'heirs, the provision does not extend to the 
protection of the interests of the ruling power as 
coming in by escheat, and that, in regard to the rul- 
ing power, the female is absolutely free, being at 
liberty to alienate without seeking its consent, and 
irrespective of its ulterior rights. The Court held, 
that as the widow had alienated, and as the validity 
of the same could not be (questioned by the crown, 
the claim of the crown to hold th6 qjroperty as an 
escheat must be disallowed. 

On appeal to the Privy CounciP their Lordships 
dissented from the doctrine laid down by the Sudder 
Court, and held, that the croAvn, taking the property 
. by escheat, was entitled to question the widow’s 
alienations as much as an ordinary reversioner was 
entitled to do. Their Lordships say as folloAvs: — “ It 
does not appesp* to their Lordships that the construc- 
tion of Hindu law, which is now contended for, can 
be put upon the principle ‘ cessante ratione cessat et 
ipsa lea;.’ It is not merely for the protection of 
the material interests of her husband’s relations 

‘ The Collector of Masalipatam t*. Cavaly Vencata Naraiaapah, 8 
Moore’s I. A., 529. 
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that the fetter on the- widow’s power is imposed, lectdkh 
N umberless authorities from Manu downwards may — 
be cited to show that, according to the principles 
of Hindu law, the proper state of every woman 
is one of tutelage, that they always require protec- 
tion, and are never fit for independence. Sir 
Thomas Strange (Hindu Law, Vol. I, p. 242),' cites 
the authority of Manu for the proposition that, if a 
woman have no other controller or protector, the 
king should control or protect her. Again, all the 
authorities concur in showing that, according to the 
principles of Hindu law, the life of a widow is to be 
one of ascetic privations (2 Colebrooke’s Digest, 45.9). 

Hence, probably, it gave her a power of disposition 
for religious, which it denied to her for other, pur- 
poses. These principles do not seem to be consistent 
with the doctrine that, on the failure of heirs, a widow 
becomes completely emancipated; perfectly uncon- 
trolled in the disposal of her p>roperty ; and free to 
squander her inherited wealth for the purposes of . 
selfish enjoyment. 

“ Their Lordships are of opinion that the restric- 
tions on a widow’s power of alienation ^re inseparable 
from her estate, and their existence does not depend 
on that of heirs capable of taking on her death. It 
follows that, if, for want of heirs, the right to the 
property, so far as it has not been lawfully disposed 
of by her, passes to the crown, the crown must have 
the same power which an heir would have of protect- 
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jiBcTtmK ing its interests by impeaching any unanthorised 
— alienation by the widow.” 

The law, therefore, is now settled, on the author^y 
of this case, that the widow’s alienations are voidable 
at the insfiance of any one who is entitled to take 
the estate on the death of the widow ; and the right 
of imfteaching alienations docs not depend upon the 
fact of that person being a kindred or not. 

^ declaration that the widow’s alie- 
nation was invalid, mtist be brought by the, next 
reversioner. A suit by the second reversioner during 
the lifetime of the first reversioner will not lie. The 
rc- Judder Dewany AdaAvlut* held, that where the grand- 
versioner. (daughter’s sons I presume) of the last owner 

were living, his nephews could not abject to an alien- 
ation by the widow of the son of the late owner. 
The Court observed : — “ We find from the record 
that there are three grandsons of Nimananda (the 
last owner) stillliving. They are the parties whose 
^ interests are directly affected if the sale by the 
widow is illegal, and they are the parties who ought 
to sue if that sale be contrary to law ; but no suit has 
been preferred by them. The defendants might have, 
on failure of certain heirs, a right to the disputed pro- 
perty, but it is inchoate, and until that right shall 
have arisen, they are not the persons entitled to sue 
for infraction of the Hindu law to their detriment.” ® 

* Kamdhone Biiksi v, Punchanuu Bose, S. D. Dec. for 1853, p. 641. 

* See also Jadoomoni Debi r. Saroda Prosoniio Mukerjeo,^^^??’ Jacksott, J., 
1 Boulnoia* Eep., p. 120. 
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In another case/ the plaintiffs sued to have an i<®cTtrEB 
adoption set aside, and also certain alienations made — 
by the widow to be declared invalid. The plainf^ffs’ 
father was the next reversioner to the estate. The 
lower Court dismissed the suit, on the ground that, 
as the plaintiffs’ father was alive, the plaintiffs are 
not competent during his life to maintain this suit. 

On appeal the Sudder Court observed : — “ The 
counsel for the appellants has been unable to show 
us that, under any precedent of this Court, the more 
distant reversioners have, during tlie lifetime of the 
immediate reversioners, a right to sue to set aside 
acts done by the widow ; but they contend that this 
defect has been remedied, as the father of the 
ai>pellants, who is the immediate reversioner, has 
filed a petition in this Court, waving his claim to the 
propci'ty ; aud a decision of tliis Court, dated the 8th 
February 1851 {Protap Chundcr Dutt, appellant), 
is quoted to show that such an application may be 
received even at tins stage of the proceedings. We* 
concur with the lower Courts in holding, that the 
suit in its pi-esent form cannot lie. AV e think that 
'the immediate reversioners can alou i bring an action 
to interfere with the acts of a widow in possession, 
and that the plaintiff's are reversioners in too remote 
a degree to entitle them to sue to set aside acts done 
by the widow, or to interfere with her management ; 
and we consider that the defect of parties, which is 

’ Gogau Chuu'ler Sen i'. Joydurga, S. 1). A. Decisions for 1850, p. 620, 

5.3 
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Xbctvbk apparent in the present suit, cannot now be remedied, 
— and the decision quoted by the counsel is directly 
opposed to the admission of a petition such as 
now soiight to be filed.” 

In the case of Rojonikant Mitter v. Prem Chand 
Bose^ the High Court, however, was of opinion, that 
a petition of disclaimer filed by the immediate rever- 
sioner in the suit brought by the second reversioner 
will render the suit by the latter maintainable. In 
that case the plaintiff was the daughter’s son of 
liamnursing. Two maternal aunts of the plaintifl’, 
apparently his mother’s sisters, were living ; and it 
was objected tliat, as tlic plaintiff’s right to succeed is 
contingent on his surviving them, liis suit is pre- 
mature. These two ladies had, hoAvever, filed, intlie 
record of this case, a petition, in which they acknow- 
ledged the plaintiff to be the rightful heir, disclaiming 
right of their OAvn, anil asstuited entirely to the jdain- 
tilf’s suit. The question turned upon the effect of 
• this petition of disclaimer. The District .Judge Avas 
of opinion that this petition could not accelerate the 
plaintiff’s right, and that it did not remove the defect 
of the suit being* premature. 

The High Court, on appeal, dissented from the 
view taken by the District Judge, and Avas of opinion 
that the effect of the petition was to vest ‘the estate 
in the plaintiff, so as to entitle him to sue at once. 
The material portion of the judgment of the High 


* Marshall, 241. 
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Court runs as follows : “ Females, it has been Lectitee 

XI. 

argued, are not at liberty to do or assent to acts — 
which may have the effect of changing the course 
of succession, and these two ladies’ consent canhot 
operate to give the inheritance in this case to a person 
who may eventually not be the legal lieir. We con- 
sider this objection untenable. A Hindu twidow, 
it has been ruled, is competent to alienate, with the 
consent of the next heir, an estate in which she pos- 
sesses only a life-interest ; she has also been per- 
mitted to convey the estate to the next heir himself. 

It is admitted that, by retiring from the world, as by 
becoming a Byraghin, she might immediately cause 
the succession to devolve on the plaintiff ; and we 
think that when, the plaintiff raises a particular ques- 
tion of title with the defendants, which clearly his 
aunts will be fully entitled to raise, and lie next 
after them, and when they expressly give up their 
right in his favor and assent to his suit, the defendants 
cannot be permitted to object that plaintiff cannot sue 
until after their death.” 

The distinction between this case and the previous 
one of Goyun Chunder Sen consists in this. In the 
case of Goyun Chunder Sen the Court held, that the 
second reversioner could not sue to set aside aliena- 
tions made by the widow Avhen the first reversioner 
was living ; and the suit was brought during the 
widow’s lifetime. In the other case, the widows, the 
aunts of the plaintiff, were entitled to the posses- 
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Uk^be sion of the estate; and the plaintiff was held com- 
— petent to sue for possession in his own right when 
the widows had, by petition, surrendered their interesl 
in favor of the plaintiff, who was the next heir. 

How far a disclaimer in the course of a suit may 
complete the plaintiflF's right to sue seems questionable. 
The phnntiff, when he comes into Court, must have 
his title complete. If an assignment of rights or 
consent of any party is necessary to perfect the plain- 
tifF s title, that assignment, or that consent, must be 
obtained before the plaintiff files his plaint. The 
defendant may justly say, that he objects to the 
plaintiff’s right or status as existing* at the date of 
suit, and that the plaintiff ought not to be allowed to 
perfect an otherwise defective title by,, acts or events 
hapjicning mhseqitmt to the institution of the suit. 
This is reasonable, because the decree in a suit and 
other proceedings tlierein have refei'cnce retrospec- 
tively to the date when the suit was instituted. 
lieveMioD; There are cases in which it was held, that the suit 
piirrdiMse- of the reversioner will not succeed unless he is pre- 

money. 

pared to refund the purcliase-inoiiey or a portion of 
the purchase-money to the purchaser. Supposing the 
widow had alienated a part of the estate for a certain 
sum of money, and it appeared, on examination, that 
a part of the consideration-money was appropriated 
to the payment of some necessary expenses which the 
Hindu law allows, and the rest of the consideration- 
money was appropriated by the widow to her own 
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use,— the alienation, so far as it was to pay necessary l<®cTa»ii! 
expenses of the widow, is binding on the reversioner ; 
but as regards the money which is appropidated 
by the widow herself, it is not binding on him. *In 
such a case the reversioner, before he is entitled 
to have the sale set aside, must refund that portion 
of the consideration-money, wdiich went to pay the 
widow’s necessaries, to the purchaser.^ The revfer- 
sioner must also pay reasonable interest to the pur- 
chaser upon the said sum, and the purchaser must 
account to the reversioner the rents and profits of the 
property during the time that it was in his posses- 
sion, both the ‘interest and the account of rents and 
profits to run from the date of the wddow’s death.® 

When the wii^low has sold, and the whole of the 
consideration-money was appropriated to the pay- 
ment of necessary expenses, the sale will be v^alid 
as against tlie reversioner. But when the alienation 
was not necessary, and the consideration was appro- 
priated by the widow to her own use, the sale is 
invalid, and the reversioner will be entitled to have 
the sale set aside without being required to refund 
the pui'chase-money. If, however, the sale was 
partly necessary and partly iimiecessary, it will be set 
aside only when tlie reversioner agrees to refund that 
portion of the purchase-money which was appropri- 
ated to the necessary expenses of the widow. Such 


* Phool Cliand Lall ritighoobun Sahyo, W. R., 108. 

* Moteeram Kumar i*. Gopal Sahoo, 20 W. R , 187. 
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Le^tobe a principle is perfectly equitable ; tbe reversioner’s 
— - • rights are protected, and the purchaser is not unneces- 
sarily endamaged. 

Kcversion- When the widow had mortgaged the estate, or a 

er bound 

to redeem, portion of it, for nccessary expenses, the reversioner, 
on the widow’s death, will be entitled to redeem the 
estate from the mortgagee. The charge created by the 
widow is a valid one, and the reversioner, if he wants 
to obtain the estate free from the incumbrance, must 
pay up the amount due upon the encumbrance. He 
is not entitled to redeem the property as the repre- 
sentative of the mortgagor, because he is not heir 
to the widow; but, as the heir of the last male owner, 
he succeeds to the property. 

If the widow sold for legal necessity when the 
money could have been raised by a mortgage, it was 
held,^ that the reversioner cannot set aside the sale 
without placing the purchaser in the same position 
as that in which he would have been if the widow 
had mortgaged instead of selling. In the same case, 
Peacock, C. J., expressed a doubt whether such a 
sale could at all be set aside. He thought that, if the 
widow elected to sell when it would be more bene- 
ficial to mortgage, the sale could not be set aside 
as against the purchaser, if the widow and the pur- 
chaser are both acting honestly ; and the reason 
assigned for this conclusion is, that the interest of 
the money raised by mortgage must be ])aid out of 


* riiool Chund Lull v. llnghoobun Sabye, 9 W. U., 108. 
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the estate, and thus the income of the widow would, i-kotobk 
necessarily, be reduced for the benefit of the rever- — 
sionary heirs. 

If there is a mortgage on the property by the last 
owner at the time when the widow alienates the pro- 
perty, the reversioner can recover the property from 
the hands of the purchaser only by paying the 
amount of the money due on the mortgage.’^ 

I have already told you that when the reversioner Romoyni of 
brings a suit during the widow’s lifetime, he is only from poa- 

o ° ’ f session of 

entitled, if at all, to a declaration that the sale is 
void, and that, as a rule, the widow is not deprived 
of the possession of the property. I shall now 
explain to you the circumstances under wliich the 
reversioner will be justified in suing to remove tlie 
widow from possession and the Court will be justified 
in granting sucli a relief. I may observe generally 
that this remedy is an extraordinary one and will bo 
granted only under extraordinary circumstances. It An extm- 
hasthe effect of trenching upon the rights of the widow, remedyf 
who is entitled by law to the possession of tlie property 
of her husband during her lifetime ; and such a tres- 
pass upon the widow’s rights will iK)t be permitted 
unless there is an equally serious trespass upon the 
reversioner’s rights which it is necessary to prevent. 

I may observe here, that no text of Hindu law cun be 
quoted as an authority to warrant the removal of the 

* Moulvie Mohamed Shumshool Hooda r. Shewakrum, allus^ Hoy 
Doorga l^ercjad, H J W, li., iOU. 



4'24 


SUITS BY REVEBSIONEHS. 


Lectuee widow from the possession* of the estate which she 
— — has inherited from her husband ; but the Courts of 

■"W 

Justice have applied this remedy to supply^’ wSiat 
they considered, an omission in that law. When the 
acts of the widow become seriously injurious to the 
rights of the reversioners, the Courts applied this 
remedy. Tiie power of the widow to commit further 
harm was restrained, while she was left in the enjoy- 
ment of all the substantial benefits derived from her 
husband’s estate. 

The greatest difficulty, however, arises in the appli- 
cation of this remedy to particular cases. What must 
be the nature and effect of the widow’s acts which 
will entitle the Courts to remove her from possession, 
s a question of considerable difficulty, and, as will 
appear from the cases that will be hereafter quoted, 
there is not an uniformity in the decisions of the 
Courts in this respect. I may observe here that the 
authorities incline to this view of the law, that a mere 
alienation by the widow, wliicli can be avoided after 
the widow’s deatli, will not justify the Court in inter- 
fering with the widow’s possession. 

One of the curliest cases bearing upon this jwint is 
the case of Mangal Moni v. Eamballab Doss} The 
widow in this case had sold first ten annas and then six 
annas of the estate to the defendant’s husband, for the 
purpose of paying debts incurred by the widow to 
recover the estate of her husband ; and from the 
* S, D. A. Decisious, i2th Sept. 1848. 
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surplus she hnd purchised other property. The 
Principal Sudder Ameen, on the authority of the — 
vyovastha of the Pundit, held, that the sales were ille- 
gal, and must be annulled. It was further observed 
by the Court, that as the widow had shown her readi- 
ness to injure the eventual heirs of the estate by 
selling it, there was no safety in putting her into 
possession. It was, accordingly, ordered that plaintiff, 
as next heir, be put into possession on condition of 
duly laying over to the widow, during her lifetime, 
all the net })rofits from the estate. This judgment 
was confirmed by the Sudder Court. 

You will observe from the above decision that the 
wrong against the reversioner, of which the widow 
was guilty, is that of selling the estate without neces- 
sity; and the reversioner was allowed to recover 
possession as trustee for the widow, I may say that, 
on the present state of the authorities, such a suit 
will be dismissed. The sale will be held good dining 
the widow’s lifetime ; and the reversioner Avill at * 
best be entitled to a declaration that the sale will be 
void after the widow’s death.* You will also observe 
that the widow in this case was ufot removed from 
possession. The possession of the estate was recovered 
from the purchasei’, and was not made over to the 
widow ; but the reversioner was directed to hold 
possession for the benefit of the widow. 


' Juggut Roy r. Sa^liib PerlUad Sciu, D. Decisiona for 1854. p ‘274, 

54 ! 
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The case of Bolqki Bibi ’w. Nundolal Baht^ was 
long considered as the leading case on this point. 
The plaintiffs, alleging themselves to he next hi^^, 
sued to set aside certain sales and settlements made 
by Bolaki Bibi, widow of the late Lala Doyal Chand 
Babu, as prejudicial to their rights, as also to declare 
a will, made by the said Bibi, null and void, and to 
have the estates, moveable and immoveable, placed in 
their possession, a suitable allowance for maintenance 
being awarded to the Bibi. 

The Sudder Dewany Adawlut held, that an action of 
this kind will lie, and the Courts of Equity are bound 
to supply the remedy when there is an omission in 
the law to provide for the same, lleferring to the 
position of a widow as trustee, remoVeable on account 
of a breach of trust, the Court observed as follows: — 
“ The uses, however, on account of which the trust 
was given should bd preserved, if possible; and the 
reasons for which the widow was selected to admi- 
nister the trust should be respected. The natural 
course then for equity and justice to proceed upon 
is to remove the widow from the management of the 
property, and to allow her such a maintenance from 
the proceeds of the property as shall enable her to 
perform all the uses enjoined her as widow, and as 
much as shall uphold her resf^ectability and rank in 
life, secure her from want of every kind, and leave 
her no pretence to disgrace her husband’s family or 


* S. D. A. Decisions, 24tb July 1801, p. 
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to pursue immoral courses. Such a procedure secures Iectvsb 
to the widow all that the law declares her right and — “ 
gives her, and merely prevents her from repeating 
her disregard of the injunctions of that law. It, at 
the same time, secures to the reversionary heirs their 
right uninjured and unimpaired, without subjecting 
them to expensive and vexatious litigation to in- 
validate sales, and obtain possession with perhaps 
years of mesne profits which of itself is a sufficient 
answer to all arguments against hearing a suit in the 
lifetime of the widow.” 

The widow had set up an anumati fattm from her 
husband as justifying the acts complained of by the 
plaintiffs. The Court held, that the anumati pattra 
was not genuinfc. Then with rcfei'ence to the hostile 
acts of the widow, the Court observed as follows : — 

“ Vie wing the grant of the riwkurari tenures as acts not 
within the scope of a Hindu -s^idow’s authority, and 
regarding the late transfer of the Avhole of the estate 
by Musst. Ilolaki’s will to others as an act so pre-. 
judicial to the heirs, and indeed so utterly subversive of 
their rights, as to go far beyond any acts Avliich could be 
brought under the definition of merck waste, for which 
the shashtra distinctly declares that Hindu widows to 
be held responsible and restrained, we think it our 
duty to deprive Musst. Bolaki of the future manage- 
ment of the property. In doing this, however, we are 
careful that she shall lose none of those substantial ad- 
vantages to which, during her lifetime, she is entitled.” 
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Lectdbe The Court then ordered that possession of all 
— the properties be made over to the plaintiffs, the 
reversioners, with the exception of the family man- 
sion, which will remain in possession of the widow 
during her lifetime. The plaintiffs w;ere further 
diiected to pay, into the Zillah Court, the whole of 
the not 'profits of the estate for the benefit of Mussa- 
mut Bolaki during her lifetime. 

You will observe that the acts complained of 
against the widow were ; 

Is#, — ^the sale of a garden ; 

'ind, — the grant of mokurari leases of lands at 
inadequate ; 

Zrd, — the alienation of the whole estate by will. 

The widow claimed to justify thtese acts on her 
part, on the ground of an anurnati pattva alleged 
to have been executed in her favor by her husband. 
The Court pronounced the deed to be spurious ; and 
the widow, therefore, was found guilty of a positive 
. act of fraud, by which she claimed authority to alien- 
ate the property to the detriment of the reversioners. 
The acts complained of w'ere also found to be beyond 
the scope of the widow’s powers as widow/ 

In another case,® the plaintiff claimed to set aside 
certain alienations made by the widow, on the ground 
that they were made for purposes not recognised 

* See Kalee Kant Lalioory «?. Goluck Chunder Chowdry, S. D. Decisions 
for 184*.), p. 405. 

Goluk Moui Dani r. Kristo Froisaud Kauoongo, S. D. A. Decisions 
for 1850, p, 210. 
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by Hindu law, and to obtain possession of the whole 
estate, including the portions wliicli have been alien- — 
ated, by removing the widow from possession^ of 
the same. The plaintiffs were reversioners, and the 
widow was living. 

The Court referred to the previous case of Bolaki 
Bibi as the leading case on the subject, and held 
that, “ on sufficient proof by the reversioners being 
given, that, but for the interference of the Courts, 
ultimate loss of the estate as to the lieirs who may 
succeed eventually will ensue fri)m the conduct of 
the tenant-in-tail in possession of the j)roperty, and 
with a view of remedying, or rather of preventing, 
such loss, this Court should step in and aj)point a 
receiver to take charge of the estate. The j)roof, 
though inferential, must be clear and cogent ; and 
unless the evidence lead inevitably to the conclusion 
that the heirs will be damnified if slie be left in 
possession, the widow should not be divested of the 
possession of her husband’s estate. 

“ The conduct of the widow may not amount to 
what is technically called waste ; but extending 
the meaning of that term to any illegiil act of alien- 
ation, either directly or indirectly injuriously affect- 
ing the interest of the reversioners, — alienations 
contrary to the nature of liev estate, and thei*efore 
in the nature of waste — we think that the same 
course should be pursued as should also be followed 
in a case of technical waste.” 
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The Sudder Court then confirmed the decree of 
the lower Court, removing the widow from possessio:^ 
and appointing the reversioner as receiver, on thfi 
ground that “as the Judge finds, whether rightly or 
wrongly, that the alienations made are so subversive 
of the reversioner’s rights as to justify the removal 
of the widow from possession, in order, it would 
seem, to prevent future acts of the same nature.” 

In this case the only acts complained of against 
the widow were certain unauthorised alienations, — 
i. e., alienations for purposes not recognised by 
Hindu law ; and the Court held, that these acts on 
the part of the widow would justify the Court in 
removing her from possession ; of course, the nature 
and character of these alienations was not before the 
Court, as the case was being tried in s}>ecial appeal. 
You will, however, find from later cases which I 
shall presently quote, that a mere alienation by the 
widow for jmrposes not authorised by Hindu law 
has been held to be no warrant for the Court’s action 
in removing the widow from possession of the estate. 

In a later case,^ Jackson, J., expressed an opinion 
that the precedent of Bolaki Bibi has been generally 
looked upon as extremely harsh, and he thought that 
it had been modified by the observations of the 
Sudder Court in the case of Gdohmoni Dasi. 

The learned Judge was of opinion that, “ to justify 
a suit for divesting the widow of possession, there 


^ Lol Suudar Das v. Hurikrishuii Das, Marshall, 1X3. 
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must be clear evidence of acts on her part tending 
to injure tbe property, so that interference of the — 
Courts is necessary to prevent ultimate injury to the 
eventual heirs. The criterion, therefore, in this case, 
would be the plaintiff s success or failure in showing 
that ultimate loss to them would result from the 
widow’s act.” The act complained of in this case 
was the grant of a patni by the widow ; and the 
Court held, that such an act would not warrant the 
removal of the widow from possession of the estate. 

The present state of the authorities on this subject 
will not, I thir^k, justify a Court in removing the 
widow from possession of the estate when she is 
only guilty of an alienation in excess of her powers 
as a Hindu widoV — an alienation ivdiich is only bind- 
ing during the widow’s lifetime, but which is not 
binding on tlie reversioners.^ 

To justify the Court in adopting this extraordi- wimt will 
nary remedy, there must be, on tlie part of f^be re- 
widow, something more than a mere alienation — • 
some distinct act of waste — or some positive act of 
fraud, to injure the interest of the reversioners, must 
bd made out. For instance, if the W'idow attempted 
to sell the property, alleging a debt of her husband 
which she could pot otherwise pay, and it appeared 
that this representation of the widow was false, that 
there was no debt of her deceased husband to pay, 

^ Pranputty Kooer v, Futteh Bahadur, 2 Hay’s Hep., 608; Brindu 
Chowdraia v. Peary Lai Chowdry, 0 W. IL, 4G0, 
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xectijre and that this was a mere pretence for alienating the 
— property from the reversioners, — ^in such a case the 
widow will be removed -from possession. It W^ 
clearly a fraudulent and collusive attempt on the 
part of the widow to create evidence which, if true, 
would be binding on the reversioners.^ 

In one of the recent cases, * decided by the Bengal 
High Court, this point was fully considered with 
reference to the existing authorities. In that ease 
the defendant had set up a kobala alleged to have 
been executed by the widow’s husband. The plaintiff, 
who is the reversioner, charged this document to be 
a forgery ; and he further alleged that the widow, in 
fraud of her husband’s estate and of the reversioner’s, 
has colluded with certain persons, td set up a forged 
kobala and a false case, to the effect that this property 
was sold by the husband himself, and never formed 
part of the estate to which the widow, as his heiress, 
become entitled on his death. 

Positive . Xhe Court held, on these allegations, that “ if the 
her part, yeversioner can make out a distinct case of waste by 
the widow, and of positive fraud by her on her hus- 
band’s estate and the reversioner’s, the latter may 
bring a suit to have the estate protected and to have 
the widow removed from the managjsment.” 

The case was remanded to the lower Court to 
decide whether the kobala is a forgery. “If it is 


* Moonshoe Casimutldeen «. Ham Dass Gossain, 2 W. H., 170. 

* Sliama Sundury Chowdroiii v, Jumooua Chowdrain, 24 W« H., 86. 
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not, tbere is an end of the plaintiff’s suit. But if it Lectuiui 
is a forgery, and the Court finds that the widow has — * 
been a party to the setting it up, and has frauduleijtly 
abandoned her claim to the property covered by the 
kobala, alleging that her husband sold it in his life- 
time, and therefore that it never came to her hands 
as part of his estate, then the kobala is worthless, 
and passed no title whatever (not even a title good 
for the life of the widow), and the widow has been 
guilty of waste such as entitles the reversioners to 
ask to have her removed from the charge of her 
husband’s estate,. Of course, if the widow, claiming 
this property as an asset of the estate, had professed 
to sell it, in order to meet the necessities of the estate, 
the sale would, |)robably, have been upheld so far as 
the widow’s life-interest was concerned, even though 
declared bad from her death. 

The above case also decided two other points, viz., 
that if the first reversioner docs not sue, the second 
reversioner has a riglit to maintain the suit, on show- 
ing that the first reversioner is implicated in the 
alleged fraud or waste.® This seems reasonable, 
because, if the first reversioner is party to the fraud 
committed by the widow, and the second reversioner 
is held not entitled to sue, the rights of the latter 
will be sacrificed mthout his being allowed a remedy. 

* See also Radha Mohun Dhur v, llaradass Pey, B B. L. R., BG2 ; Guuesli 
Dutt V, Musst. Lall Mutfcee Kooeiv 17 W, R., 11. 

* See Kooer Golab Sing v. Rao Kureom Sing, 11 Moore’s I. A., 193. 

55 
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Lecture The other point decided in the case is, that a rever- 
— sioner cannot get a declaration that he, as .next 
reversioner, is entitled to succeed to the property- fe 
the death of the widow, because the plaintiff may 
die during the widow’s lifetime, and his succession 
may, therefore, never happen. 

The principle upon which the Court will he -justified 
^MomDosee interfering with the possession of the life-tenant 
by injunction or receiver was pointed out by Feel, 
C.J., in the case of Ilandoss Dxitt v. Jlanfjan Moni 
Dosee and others} That was a case in which the 
reversionary heir to the estate filed a bill, alleging 
collusion between the defendants, and charged that 
their acts were in fraud of the reversioner’s interests. 
The defendants were daughters of the last oAvner, and 
were in possession as life- tenants, and the plaintiff 
prayed that the defendants might be restrained from 
carrying out their plans or committing further alien- 
ation or waste. 

The defendants objected, on the ground that the 
suit will not lie. The Court, overruling the demurrer, 
hold, that such a suit Avill lie. Then the Court 
proceeded to consider whether the bill states a sufii- 
cient case of waste or misdealing analogous to waste, 
so as to entitle the plaintiff to the remedy sought 
for. On this point the Chief Justice observed as 
follows : — “ A bill filed by the presumptive heir in 
succession against the immediate OAvner, who has 


Vyavastha Darpaua, Edn., p. 124. 
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succeeded by inheritance, must show a case approach- 
ing to spoliation, must enable the Court to see 
that there is probable ground for apprehending that, 
unless an injunction be granted to restrain some 
threatened or impending act, ultimate loss to the 
heirs, who may come into possession by succes- 
sion, will ensue. It is not enough to make but that 
some gift has been made, or some disposition taken 
place, or that such is about to be made or to take 
place which the law would not support. The estate 
of the female owner, her own personal estate, might 
be large, and adequate to repay ten times over the 
alleged spoliation, and there might not be the remo- 
test prospect of loss : and the thing alienated niiglit 
l&ve no specific* peculiar value.” 

In another case^ the Privy Council observed that 
the principles which are applied in Courts of hkiuity 
in England for securing, in the public lunds, aiiy 
pro^ierty to which one person is entitled in j)ossession, 
and another is entitled in remainder, arc not appli-. 
cable to the c,ase of property in India, where such 
property is in possession of a Hindu widow. Refer- 
ring to the case of ICa-n Nath Bysacii v. Jlimmiiukry 
Dosee, their Lordships further observed thfit one of 
the principles laid down in that case is, that “ it is 
not sufiicient to say that there is one pei’son entitled 
in possession, and another entitled in remainder, in 
order to induce the Court to interfere to take the 

' Haridoss Butt Upoornab l)o8co, Moore s I. A.. 4.do, 
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property out of the hands of the individual who is in 
possession of it ; but it is necessary to show th^ there 
is danger to the property from the mode in which tl^B 
parly in possession is dealing with it, in wliich case, 
arid in such case only, the Court will interfere.” 

In this case the facts found were, that the daugh- 
ter, who was the tenant for life, having a sum of 
money invested in Company’s paper, received about 
lis. 50,000 from the Company when the loan in 
wliich the money was invested was paid off by the 
Company ; that of this sum nearly Rs. 39,000 were 
invested in another loan, and the remainder of the 
money was still in her hands uninvested, waiting for 
an eligible investment. Their Lordships held, that 
the female heir, by merely keeping in her hands^a 
certain portion of the money, was not guilty of a 
devastavit ; that being the ground uj)on which the 
bill was filed, and as 'that gromid failed, the appeal 
was dismissed. 

I have already pointed out to you that when the 
widow alienates property for other than allowable 
causes, that will be no ground for removing her fi'om 
possession of tljp estate, because she is not guilty of 
any positive act of fraud which jeopardizes the inter- 
est of the reversioners. The latter can, on the 
widow’s death, recover back the property thus un- 
authorisedly alienated, the alienation being good 
only during the widow’s lifetime. But the rever- 
sioners cannot, during the widow’s lifetime, bring 
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a suit to recover the property so alienated, for 
themselves, or for the benefit of the widow. — 

This point was expressly decided by the Bengal noMnd 

i J J ,» Pom 

High Court in the case of GoUnd Moni Dosee v. Sham 
Lai Bysack} That was a F ull Bench decision, and 
the question referred for the decision of the Full 
Bench was as follows : — “ Whether a con'^eyance, 
by a Hindu widow, of immoveable property, which 
she takes by descent from her husband, is valid 
during the widow’s life, if the conveyance is made 
for causes other than those allowed by the Hindu 
law ; and if not, whether the reversionary heirs of the 
husband can interfere by suit to cause the property 
to be delivered up to themselves or to the widow.” 

* The Full Beach answered the first question in the 
affirmative, and the second question in the negative. 

The decision of the Court is as follows : — “ We are 
of opinion that a conveyance’ by a Hindu widow, 
for other than allowable causes, of property which 
has descended to her from her husband, is not an act. 
of waste which destroys tlie widow’s estate, and 
vests the property in the reversionaxy heirs, and 
that the conveyance is binding durwig the widow’s 
life. The reversionary heirs ai’e not*, after her death, 
bound by the conveyance ; but they ai*e not entitled, 
during her lifetime, to recover the property either 
for their own or for the xxse of the widow, or to 
compel the restoration of it to her.” 


• W. R., Sp. No., 165, 
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Widow 

receives 

usufruct 

when 

removed 

fronfpos- 

session. 


Kever- 
sioner’s 
interest not 
saleable. 


The removal of the widow from pos^ssioa of the 
estate does not deprive her of the substantial rights 
of property. Beyond being deprived of possessic^, 
she is not deprived of any of the other advantages 
of property. She continues proprietor as before ; 
and the Court appoints some person as manager 
or receiver to take charge of the property and to 
account for the rents and profits of the same to 
the Court, which it holds for the benefit of the wi- 
dow, and makes over to her periodically. In these 
cases, however, the person who is usually appointed 
to take charge of the estate is the reversioner who, 
of all persons, is most interested in preserving the 
estate intact, and therefore the fittest person to take 
charge of it. In the case of Bolaki'Bibi the Court 
made over possession of the estate to the reversioner, 
with the direction that he will pay over the whole 
of the net profits into Court, for, the benefit of the 
widow during her lifetime. The reversioner, how- 
ever, by such an appointment is never converted 
into an actual proprietor or a co-proprietor with 
the widow.^ He remains manager just as any other 
manager is, and is bound to render periodical accounts, 
to the Court which appointed him, of his manage- 
ment of the property. 

It has sometimes been a question as to whether 
the interest of a reversioner under the Hindu law 


‘ Mussamut Moliaranee v. Kudu Lai Misser, 10 W. R., 73. 
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was such an interest as could be sold in execution of Lkotokb 

XI. 

a decree against him. Under the old Civil Procedure — 
Code (Act VIII of 1859) it was held^ that such 
an interest was not saleable in execution of a decree 
under that Act. It was a mere expectation, and in 
no sense a vested interest or property, and therefore 
was not liable to attachment or sale. * 

The present Code of Civil. Procedure (Act X of 
1877) has expressly provided that such rights are 
not saleable in execution. Sec. 266, cl. (/;), lays dowm 
that “ an expectancy of succession by survivorship, or 
other merely contingent or possible right or interest” 
shall not be liable to attachment or sale. 

If the reversionary heir, however, voluntarily sells 
his reversionary right, a Court of Equity will compel 
himrto fulfil his contract on his succeeding to the 
estate.® 

* Koraj KooBwar r. Komul Koonwar, 6 W. II., 31. Ilamclmiulro Tantro- 

doss V. Dhiirmo Narain Chuckorbutty, 15 W. 11., 17, F. B Blioobuu Mohim 
Bauer jee v. Thacoor Bass Bisvms, 2 ludian Jurist, N. B., 277. ^ 

* Per Phear, J., in Kainoiiuutlro Tantrodoss Dhurmo Naraiii Chuckcr- 
butty, 15 W. 11., 17, F. B. 
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LECTURE XIL 

THE MAINTENANCE OP THE WIDOW. 

Family proporty— Individual ownership— Persons entitled to maintenance 
— Females entitled only to maintenance — Widow entitled to main- 
tenance — When there are assets — Not otherwise — lUvsat. Lalti Knar 
V. Qnnga Bkhnn — Kasheetiath Doas v. Khcttcr Money JDosce — Un- 
chaste widow not entitled to maintenance — Ths question discussed — 
Eight of maintenance cannot be defeated by implication — Nor by 
express words — Nor by change of residence— Unless it be for immoral 
purposes — Maintenance not a charge in the hands of an alienee — 
Unless there is notice — Kind of notice necessary — A decree for 
maintenance is sufficient notice — Liability of the purclmsor of part 
of the family property — Opinion of the Bombay High Court — 
Amount of maintenance — Variable — Arrears of maintenance— 
Widows entitled to reside in the family dwelling-house — Mainten- 
ance-grants are life-grants — W^idows entitled to a share on partition 
— Not the childless widow — Mother’s share contributed by her sons— 
Widow deprived of inheritance entitled to maintenance. 

Ancient Hindu law affords complete evidence of 
a state of society in which property belonged to the 
family, and not to any individual member of that 
family. The society was constituted by families, and 
not by individuals. Each family had a sort of cor- 
porate existence and perpetual succession. The 
family property was held in perpetuity by the family, 
and thei members of the family were only entitled 
to maintenance out of the family property. At this 
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time every member of the family lived on, and all his Lkctobb 

XII. 

necessaries were paid out of, the proceeds of the — 
family property, and died leaving the family property 
intact ; no one was owner, and the management only 
of the family property vested in one person, the harta 
of the family for the time being. 

Gradually, however, this state of things w^s alter- individual 
ed ; individual ownership was evolved out of this 
communal holding ; and then it became necessary to 
distinguish between the right of ownership and the 
mere right of maintenance. Some members of the 
family were entitled to ownership in the family pro- 
perty, and some only entitled to maintenance out 
of it. 

Persons who^ were entitled to maintenance only Persons 

entltliMi to 

were generally females and certain other males who, 
on account of certain disabilities, were disqualilled 
from inheriting or sharing in the family property. 

“ Impotent persons and outcasts are excluded from a 
share of the heritage ; and so are jHirsons born blind 
and deaf, as well as mad men, idiots, the dumb, and 
those who have lost a sense or a lirnb.”^ So Yaj- 
’nawalkya says, — “ An outcast and his issue, an im- 
potent person, one lame, a mad man, an idiot, a blind 
man, a person afflicted with an incurable disease, as 
well as others similarly disqualified, must be main- 
tained, excluding them, however, from participation.” ^ 

> Menu, Chap. IX, v. 201. 

* Quoted in the Dayabhaga, Chap. V, para. 10, 

5G 
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L®c!TtjEB In the previous passage Yajnawalkya distinctly 
- — says that aU those persons who are excluded from 
the inheritance are entitled to maintenance, including^ 
the outcast and his issue. The author of the Daya- 
bhaga, following the authority of Devala, holds, that 
the persons excluded from participation in the inherit- 
ance are entitled to be maintained “ excepting, 
however, the outcast and his son.” “ When the 
father is dead, as weU as in his lifetime, an impotent 
person, a leper, a mad man, an idiot, a blind man, an 
outcast, the offspring of an outcast, and a person 
wearing the token of religious mendicity are not com- 
2)etent to share the heritage. Food and raiment 
should be given to them, excepting the outcast. But 
the sons of such persons being free from similar de- 
fects shall obtain their father’s share of the inherit- 
ance.” This is authority for the piroposition that 
j)ersons excluded from' inheritance are, with the ex- 
ception of the outcast and his issue, entitled to main- 
tenance. The sons of such excluded jiersons, how- 
ever, being free from such defects, cannot be driven to 
maintenance only, but are entitled to the share of 
their parents. • 


Females 
entitled 
only to 
mainte- 

nance. 


There are distinct traces in the early Hindu law 
of a state of society when females were only entitled 
to be maintained, even after the right of ownership in 


ma/es had been recognised. Whether the female was 
a wido\f or daughter or any other female relative, her 


* Bevala quoted in the Dayabhaga, Chap. V, para. 11. 
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rights did not extend to anything more than a mere L ectto b 
maintenance. As I have pointed out elsewhere, the — 
Hindu law silently changed and passed on to the 
stage when the right of a female to hold family pro- 
perty was recognised. This, however, was only a 
modification of her right of maintenance. Instead of 
being merely maintained, she was allowed td hold or 
possess property from the proceeds of which she was 
to secure her maintenance. Her oumei'ship or dorni- 
nion over the property, which she is to possess, is 
nowhere recognised. Even in Bengal, where the most 
advanced doctrines on the subject of female rights 
were recognised, the widow (the typo of a fianale 
holder of property) was never considered as tlie oumer 
or proprietxrr. »She was “ merely to enjoy her hus- 
band’s estate after his demise. She is not cntithid to 
make a gift, mortgage, or sale of it.”* And the 
oumer of the property was still her deceased Imsband.* 

The Hindu law, therefore, that is pi’cserved to ns, 
only recognises the riglit of certain females to hold 
or ponsesm fiimily property Avithout being its owner. 

They are entitled to enjoy tlie profits of the same 
(•though even that is doubtful), bu^ are not to touch 
the corpuH^ except ivlien their maintenance cannot be 
secured from the profits. I'he dev{jlopmcnt of Hindu 
law on this point was arrested at this stage. The 
right of a Hindu female to inlieritance Avas only 


* Dayabliaga, Chap. XI, see. i, para. 66. 


* Ibid^ para* <51. 
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Lkctdbb the modified form of her ancient right of mainte- 

xii. ® 

— nance. 

Widow The widow, when she is not an heiress, is entitled 

entitled to • ’ ’ ^ ^ 

to maintenance according to all the authorities ; and 
it is to be provided her by those’ persons who have 
inherited the property which belonged to her late 
husband. The obligation to maintain the widow is, 
therefore, not a personal one ; it is a sort of a charge 
upon the property of her husband in the hands of the 
heir.^ This, however, does not preclude the widow 
from obtaining a personal decree on account of her 
maintenance against the person who is bound to 
provide her with it.® 

There are certain relations whom a man is bound to 
maintain, irrespective of the question «>f inherited pro- 
perty. These are the parents in their old age, a virtuous 
wife, and an infant son. These, according to Menu, 
must be maintained, although a man for that purpose is 
obliged to do a “ hundred times that which ought not 
-to be done.’'® A man must maintain these relations 
even by the commission of crime. In the same w%ay 
the Mitacshara lays down that “ where there may be 
no property, but what has been self-acquired, the 
only persons whose maintenance out of that property 
is imperative, are aged parents, wife, and minor 
children.”^ The obligation to maintain the widow 

* Bhoirub Ohunder Gbose Nobo Chunder Gooho, 5 W, B., Ill, 0, R. 

* Baijun Dobey v. Brij Bbookun Lall, 24 W. R., 306. 

« 3 Dig., 406. 

^ Mitacshara on Subtraction of Gift ; Strange’s Manual, § 200. 
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is not one of this description. The obligation is 
dependent upon the fact of the person having inherit- 
ed the property of her late husband. If he has so 
inherited property, he is liable, otherwise not. ft is 
similar to the case of the heir being liable to pay 
the ancestor’s debts only when he has inherited assets 
sufficient for that purpose, otherwise not. “ In order 
to maintain the widow, the elder brother or any of 
the others above mentioned must have taken the 
property of the deceased, the duty of maintaining 
the widow being dependent on taking the property.”* 
In the Benares school tlie question of the widow’s 
maintenance is one of frequent occurrence. There 
the widow inherits her husband’s property under 
exceptional circumstances. When her husband was 
living, alter partition, separate from his co-heirs, it is 
then that the widow succeeds, otherwise, in the 
case of undivided property, whether partible or im- 
partible, a collateral kinsman removed in the twelfth 
degree or more from her husband will exclude the. 
widow from the inheritance.® In the Bengal school 
the widow is only excluded by tlie son, grandson, or 
the great grandson, and by no othey relations ; con- 
sequently the widow here is more frequently an heir- 
ess than in the Benares school, and, therefore, cases of 
maintenance here are less frequent. In the Mitaeshara 


’ Smriti Chandrica, Chap, XI, boo, 1, § 34, 

Raja Yenumula Gaouridevama Gar a i\ Raja Yenumula Rumaudora 
Garu, 6 Mad. Rep., 93. 
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L koto bb country, therefore, the widow is entitled to main- 
— tenance only when the family was undivided. The 
same rule is followed in the Mithila country.^ |. 

All the schools, however, agree in the proposition 
I have stated before, viz., that the obligation to main- 
tain the widow is not absolute, but is conditioned 
upon the fact of the person having obtained the pro- 
perty of her late husband. Accordingly it has been 
held in Bengal tluit a decree for maintenance is not 
generally a personal decree against the defendant, 
but is a decree against him, so far as he is in posses- 
sion of the assets belonging to the widow’s husband, 
and for that reason liable to satisfy the decree for 
maintenance.® Therefore, a suit brought by the 

Not widow against her husband’s brotlujr or other rela- 
tions, for maintenance, must be dismissed, if it is 
shown that the defendant inherited no property from 
the husband of the widow.® 

The same rule has been followed in Madras and 
.Bombay in suits for maintenance brought by widows 
against the relations of her husband.^ 

3/usf. Laiti The question was raised in the High Court of the 

Kuctr V* -BTT ‘I 

Gunna North-West Provinces as to how far the widow of a 

Jiishun, !i M 

* Musst. Luchec Koonwar Sheo Persaud Sing- and otliers, 7 Sel. Rep., 
26 ; Musst. Joraon Koonwar v. Chowdry Boost Domnn Singh, 7 Sel. Rep., 
30. 

Tarunginee Boaee v. Chowdry Dwarka Nath Musant, 20 W. R., 196 ; 
Kumulmoni Boseo v. Bodhunarain Mazuindar, 2 Macnaghten, 110. 

® Khetramoni Bosec v. Kasi Nath Boss, 10 W. R., 80, F B. ; see Sabitra 
Bai V. Lnksmi Bai, I. L. R , 2 Bomb,, 673. 

* Mad. Bee. for 1859, pp. 6, 266, 272 ; lloma Bai v, Trimbuck Gonesh, 

9 Bom, H. C., 283, 
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deceased member of a joint family could claim main- 
tenance from her father-in-law and her brothers-in- — 
law ? It was contended on the part of the defe^^d- 
ants that the widow could claim her maintenance 
from her husband’s property only ; and as he left 
none in this case, and his interest in the family pro- 
perty passed by survivorship to his co- parceners, the 
widow’s claim to maintenance cannot be supported. 

The Court, however, overruled tlie objection, and 
decreed the claim. It held, that her husband’s inter- 
est in the family property having passed to his co- 
parceners, they afe bound to maintain her out of the 
property so taken by them. The (vourt further held, 
that slie could not be in a worse position than the 
wife of a persdh who is himself excluded from 
inheritance, but whose wife is, nevertheless, entitled to 
maintenance ; and that where she had a right to be 
maintained, during his lifetime, out of pi’opcrty in 
which he is interested, but from which he is excluded, 
the obligation to maintain her out of that property * 
continued after his death.^ 

If the heir had taken the property of the widow’s 
husband, he is primarily responsible, both in person 
and property, for the widow’s maintenance. lie can- 
not resist the widow’s claim by saying, that the pro- 
perty out of which the widow is entitled to be main- 
tained is no longer in his hands, but that it has been 
transferred and passed into some other hands. On 

* Must. Lalti Kuar v, Guuga Bishun, 7 N. W. P. H. C., 2(>1. 
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idtOTrajt fiiig point it was observed by tbe High Court of the 
— North-West Provinces that “ the heir who takes and 
becomes possessed of the estate of the deceased, must 
be held to continue to be primarily responsible, both 
in person and property, for the maintenance of the 
widow, even though he should have fraudulently 
transferred that estate, or otherwise have improperly 
wasted it ; and the widow is bound to look to the 
heir for her maintenance, and to claim it from him 
primarily, rather than from the estate transferred 
or wasted, which may, nevertheless, be in the last 
resort answerable to her claim,”^ . 

Kasheenath How far the son’s widow is entitled to claim a 

Doss V, 

pecuniary allowance on account of her maintenance 

Dosee. ligj, fathcr-iu-law was the ^fubject of much 

consideration by, the Bengal High Court in the 
case of Kashee Nath Doss v. Khetter Money Dosee.^ 
In that case the plaintiff was the widow of the 
defendant’s son, and refusing to live in the house 
' of her father-in-law claimed a j)ecuniary allowance 
by way of maintenance. It was admitted in the case 
that the defendant had no ancestral property or any 
property upon which the plaintiff’s maintenance was 
a charge, and that the defendant had only his separate 
estate which has been acquired by himself. 

Two questions were raised for decision in this case : 
First, whether the widow of a Hindu refusing to live 


* Ramchuwar Toraun Musst. Jasoda Kuar, 2 N. W. P. Rep., 134. 

* 9 W. R., 413. 
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in the house of her father-in-law, can sue him for a Lectukk 
pecuniary allowance by way of maintenance, if she — 
leave his house without reasonable cause ? Second, is 
she entitled to maintenance if she leave on accoimt of 
ill-usage or other reasonable cause ? 

Peacock, C.J., held, that, in cither case, she was 
not entitled to claim a jiecuniary allowance by way of 
maintenance from her father-in-law. The learned 
Chief J ustice put it on the ground of the distmction 
between the daughter-in-law’s right of maintenance 
and the right of a wife or of a widow to maintenance 
from her husb.and or from the heirs of her husband. 

A son’s wddow,” observed the Chief ffustice, “ has 
not the same legal rights against her father-in-law as 
a wife has agilinst her husband, or as a widow has 
against the heirs of her husband, w4io take liis estate 
by inheritance. The father is not heir to his sons in 
preference to the son’s widow. A son’s widow has no 
right in her father-in-law’s estate, and, upon partition 
of such estate, she is not, like a daughter, entitled tb 
a share, even though the estate was ancestral. 

“ The obligation of an heir to provide, out of the 
estate which descends to him, maintenance for certain 
persons whom the ancestor was legally or morally 
bound to maintain, is a legal, as well as a moral, obli- 
gation, for the estate is inherited subject to the 
obligation of providing such maintenance. A son, 
who takes his father’s estate by inheritance, is bound 

to provide maintenance for his father’s widow. The 

57 
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Lkotuee obligation is a charge upon the estate, which continues 
— as long as the widow remains chaste, whether she 
continues to live in the family of the heirs or not." * * 

The authority that was chiefly relied upon in the 
decision of this case is the case of Eujomonee Dosee 
V. Shib Chunder in which it was decided 

that the maintenance of a son’s widow is a mere 
moral duty on the part of her father-in-law, and that 
the case is distinguishable from those in which an 
heir takes property subject to the obligation of main- 
taining persons who are excluded from inheritance. 

The texts of Hindu law which enjoined the head of 
the family to maintain the dependent members, were 
considered by the Court as imposing a moral obliga- 
tion only, which, in case of a breach, is not enforceable 
in a Court of law. 

The judgment in the case was appealed against.* 
The Appellate Court confined itself to the decision of 
the only question which was raised in the case, viz ., — 
“ whether the plaintitf, not finding it agreeable to live 
in her father-in-laiv’s liouse, can legally claim from 
him a money-allowance by way of maintenance to live 
elsewhere andwthe Court held, that she could not. 
The Appellate Court refused to give any opinion upon 
the question as to Avhether she could stiU claim a 
pecuniary allowance if she was compelled to leave her 

* See Gang-a Bai v. Sitaram, I. L. B., 1 A1L| 170. 

* Hyde’s Hep., 1864, p. 103. 

* Khetramoui Bosi r. Eashceuath Doss, 10 W. B., 89, F. B. 
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lather-ia-law’s house on account of ill-usage or other lkotub* 
improper conduct on his part, as it thought that point — 
was not raised in the pleadings in the case. 

Another point, which was not decided by this case, 
is, whether the son’s widow is not entitled to receive 
food and raiment from her father-in-law, living as 
a member of his family. The whole judgment, how- 
ever, seems to have assumed that she is so entitled. 

If she is, can she, in case of a refusal, enforce her 
right by recourse to law ? and if she, not voluntarily, 
but on account of ill-usage or other improper conduct 
on the part of her father-in-law or other members of 
his family, is compelled to reside elsewhere, can she 
claim a money-allowance in lieu of food and raiment 
from her fatter-in-law ? These questions are not 
decided by the judgment in this case. 

The wddow, however, who is guilty of unchastity, (jnehaste 

• 1 • • /• 1 1 • wi<Io\y not 

IS not entitled to claim mamtbnance trom the heirs ontincd to 

main tea- 

of her husband.^ If she is guilty of unchastity dur- “'“=«• 
ing her husband’s lifetime, she cannot claim mainten- 
ance after his death. As by unchastity the widow is 
deprived of her inheritance, much more so for the 
same cause will she be deprived of her right of main- 
tenance. If the ividow" is guilty of improper conduct, 
such as having eloped from the residence ot her 
husband, she forfeits her right to future maintenance 
from the heirs of her husband.* 


* 2 Macnaghten, 112. 

^ Kanee BasuAt Kumaree t\ Kauec Kumul Kuxiiarco, 7 Sel. Hep., 108* 
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lkctorb If the widow who has been receiving maintenance 
— from the heirs of her husband becomes unchaste, 
it has been held that she will be deprived of herl 
maintenance, for, as obsen’^ed by Jackson, J., “ a 
man cannot be bound to feed misconduct in his own 
famUy, or to recognise a bond of union which the 
widow herself has trampled under foot. 

The ques- How far the above will be correct law after the 

tiou (lis- 

cussed, decision of the High Court in the case of Kerry 
Kolitanee v. Momerain Kolita^ it is difficult to say. 
If there is no authority for depriving the widow of 
her right of inheritance on account of subsequent 
unchastity, it is difficult to see why she should be 
deprived of her maintenance for the same cause. If 
the heirs cannot resume the inheritance from the 
widow for unchastity, why should they be entitled to 
resume her maintenance for the same cause. The wi- 
dow’s right of maintenance does not dejiend upon the 
discretion of the heirs ; it is a legal right enforceable in 
a. Court. It cannot be said that the widow’s right of 
maintenance is conditioned upon her remaining chaste, 
as the widow’s right to hold the estate of her husband 
was held not to J»e conditioned upon her remaining 
chaste. The same authorities bear upon both these 
questions of Hindu law, and it does not appear that 
the text- writers ever intended to draw any distinction 
between the two cases. I shall give you an illustra- 

' Kerry Kolitanee v. Monoeram Kolito, li) W. 11. The passage occurs 
at p. 405. * 19 W. B., 307. 
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tion which will make the analogy more complete. 
Let us suppose, instead of a pecuniary allowance, 
the widow had certain immoveable pro[)erty assign- 
ed to her for her maintenance, and she had lieen 
holding this property as and in lieu of her main- 
tenance. The widow subsequently became unchaste. 
Would this fact entitle the heirs to re-enter and dis- 
possess the widow ? If she has been holding this 
property as heir to her husband, the heirs cannot 
re-enter. Why should they be entitled to re-enter 
if she has been holding this property in lieu of her 
maintenance ? I must also observe here, that the 
widow’s right of inheritance is based upon the 
necessity to maintain her ; and the property is given 
to her as the safest mode of securing her a sufficient 
maintenance. In ancient law, tlie widow’s right of 
inheritance is the next advanced stej) from the 
widow’s right of maintenance, ’llistoi’ically the right 
of maintenance precedes the right of inhei'itance. 

The Bombay High Court ha.s ruled,^ that a widow, 
getting maintenance under a decree will not be de- 
prived of it by the fact of sub.sequent incontinence. 
1h this case the widow had been j^ut out of caste ; 
the Court, nevertheless, held, that this will not operate 
as a forfeiture of her right of maintenance, as for- 
feiture of rights of property, owing to loss of caste, 
will be protected under Act XXI of 1850.* 

* Honama r, Turnamabhat, I. L. li., 1 Bomb., 559. 

^ Parvati v, Bbiku, 4 Bom. H. C. 25, A. C« J. 
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leotubk Xhe right of a Hindu widow to maintenance is 
RiRhtTf upon the fact of marriage, and is an inherent 

"nc e'can'- Tcquires pcculiaT protection in the hauls 

defeated of Ihc GouTts, from thc vcry hclplcss position of the 
catioiif ' Hindu w'idow both by Hindu law and the social 
customs of the country. This right, therefore, can- 
not be "defeated except upon the clearest grounds, or 
on account of serious misconduct on her part. A 
nuptial or testamentaiy gift by the husband, with 
the express object of barring her right of mainten- 
ance, miglit have that effect, or at all events might 
put her to her election. Where a Hindu leaves all his 
property to his sons by will, and a partition is effect- 
ed amongst them according to the terms of the will, 
the Court will grant maintenance ta the widow after 
j)artition, and will direct each of the sharers to con- 
tribute. In such a case the right of the widow does 
not extend to anything beyond maintenance, and she 
has no right to a share of the property, in lieu of 
maintenance, upon a partition.^ In the construction 
of the will of a Hindu, the widow’s right of main- 
tenance will not be barred by implication, although 
tlie whole estate .might have been left to others.® 

Nor by As the law at present stands, I think the widow’s 
worda! right of maintenance cannot be defeated by anything 

short of gross misconduct on her part, or a. testamen- 
tary or a nuptial gift on the part of the husband. I 

* Kuinulmoney Dossee Romanath Bysack, Fulton, 189. 

^ Eanee Huxosundery v. Kowor Kistonath Eoy, Fulton, 398. 
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think the hnshand cannot defeat her right of mainten- ERcnmK 

lx* 

ance by an express danse in the will def)riving his widow — 
of maintenance. The widow’s right of maintenance 
arises by marriage, it is not a matter of contract ; ^ 
it exists during the husband’s lifetime, and contmues 
after his death. It is a legal obligation attacliing 
upon himself personally, and upon his property after 
his death. He cannot free himself of this obligation 
during his lifetime, nor can his heir after his death, 
so far as he inherits his property ; and I take it that 
a devise of the property will not authorise the devisee 
to hold the property free from the widow’s claim to 
maintenance, when neither tlie testator nor his heir 
could have resisted such a claim. It has been held, 
that, “ in Bengal, a widow htis no indefeasible vested 
right in the property left by her husband, tliough 
she has, by virture of her marriage, a right, if all the 
property be willed away, to maintenance.”* 

I have pointed out bcfox’e that ftie obligation ofJ^wi'y ^ 
the widow to reside with her husband’s family ies'‘icncc. 
now treated as a mere moral obligation, and that tlie 
infringement of the same by the widow does not carry 
with it any penalty. “ Jlesidence with the relations 
of the deceased husband is, after all, a moral and not 
a legal duty, and no forfeiture ought to be imposed on 
a widow who, for no immoral purpose, shows a 

* Sidlingapa v. Sirlava, I. L. R., 2 Rorab., 624. 

* Bhoobunmoyee v, Ramkissore, S, D. D. of ]86(b p. 489, See also 
Souatua Bysack v. S. M, Juggiit SunJaree Dosscc, 8 Moore's 1, A., 66. 
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Lectcuk preference for a residence elsewhere than with her 

XII. ^ 

— husband’s family ^who are bound to give her support.’’ ■ 
It wiU follow, therefore, that if the widow leav^ 
voluntarily the abode of her husband’s family, she can- 
not be deprived of her maintenance, with the single 
exception that the change of residence shall not bo for 
unchaste purposes. How far this exception can be 
Unless it enforced, according to the present state of the 
moral authorities, M!ave elsewhere pointed out. No doubt, 

purposes. ^ i ^ 

there is a difference in the matter of residence 
between a wife and a widow. The wife is bound 
to live with her husband ; she pannot have a 
freedom in the choice of her residence. It is true 
the same considerations do not apply to the widow ; 
but the ancient sages were anxious that the widow 
should make her abode in her husband’s house ; 
wdinarily and mitarally she must reside there, escee-iy- 
tionally she may reside elsewhere. Now the law, 
established by (fecisions of Courts, is just the other 
•way ; what was before an exception, is now treated 
as the rule.* 

I have pointed out before that the widow’s right 

* Aholya Bai Debia v, Lukhee Mouee Debia, 6 W. R., 37, 

^ Soo the case of Raiigo Vinayek v, Yamuna Bai, I. L. R., 3 Bomb,, 44, 
■whereL a contrary rule is laid down. It was there said that “ a widow 
is not entirely her own mistress, being subject to the control of her 
husband’s family, who might require her to return to live in her 
husband’s house,’’ In the absence of special circumstances necessitating 
tier withdrawal from the family, the widow will not be entitled to separate 
maintenance. See also 2 Strango’s Hin. Law, 401 ; Kastur Bai v, Shiva- 
jiraiq, I. L. R., 3 Bomb., 372. 
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of mamtenance is a oliarge upon the whole of the 

jlxx* 


■property in the hands of the heir; and that she has — 
a right to have a declaration of the charge upon the 
said property. How far the right of maintenance 
will be a charge upon the property in the hands of 
an alienee is a somewhat difficult question. The 
texts of Vrihaspati,^ Ivatyayana,* Menu,* and of 
other sages, which prohibit the giving away of family 
property, by which the maintenano^i ■ <)f the mem- 
bers of the family may be imperilled, have been 
treated as merely moral injunctions, and consequently 

their violation does not render the act invalid. The 
* 

texts of the ancient sages Avill not, therefore, help us 
in this respect. 

This question, however, has been, to a certain extent, Mainte- 
settled by the decisions of our Courts. Where ae''»'-KO''' 

( he hamU 

person purchases property witliout notice of the exist- 
ence of the widow’s right of miiintenance as a charge 
upon the said property, it has been held, that the pro- 
perty in his hands will not be liable for such main- 
tenance. In a case^ bearing directly u])on this jjoint, 

Phear, J., observed Ido not think, however, that, 
in Bengal, she li;vs any lien on the iwoi)erty in resfwct 
of her maintenance against all the woi'ld irrespective 
of such notice. No such lien, as far as I know, has unin-s 

T T 1 -I • r i * t 1 there 

ever been established m these Courts. In truth, notice. 


58 


' 2 Difrest, 131. ' 3 Big-est, 133. 

• Quoted in the Dayabhaga. Chap. II, paras. 23, 24, 

* Srimati Bhogoboti Bosi 't*. Kanailal Mittor S B, B. R., 325, 
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if the heir has any power of alienation at all, it would 
be most unreasonable that a hand fide purchaser for 
valuable consideration should be subjected to the^ 
possibility of a charge springing up at any time, 
though it had no definite existence when he pur- 
chased.” 

There Is some difficulty in determining the ques- 
tion as to the kind of notice that will be sufficient 
to charge the estate in the hands of the purchaser 
with the widow’s maintenance. I think a notice of 
the fact of the existence of*the widow, and that she 
is entitled to maintenance, or has beei) obtaining her 
maintenance from the estate, will not be sufficient ; ^ 
because such a notice is so indefinite, that the pro- 
perty will never fetch its proper value' if it is to be 
encumbered by a charge created by a notice so vague 
and uncertain. There must be sometlung more defi- 
nite than that. The amount of maintenance must 
be determined beforehand, either by decree or by 
contract, and made a charge upon the property 
conveyed, before the purchaser can be made liable 
for it, “ Lien for maintenance is a somewhat vague 
expression as long as the amount o£ maintenance is ' 
undetermined. It does not attain the character of 
a proprietary right, until the proper amount of main- 
tenance is* either determined, or is in the course of 
being determined. When the property passes into 

* A somewhat different rule was laid down by Mitter, J., in Babu Goluck 
Chuiider Bose -r. llanee Ahilya Dayee, 26 W. R,, KX). 



MAINTENANCE OF OTE WIDOW. 


459 


tlie hands of a bond fide purchaser without notice, Lbctobb 
I t cannot be affected by anything short of an already — 
existing proprietary right ; it cannot be subject to 
that which is not already a specific charge, or which 
does not contain all the elements necessary to its 
ripening into a specific charge,” ^ 

The same view of the law was adojitcd ia a later 
case ® by Chief J usticc Couch. He observed — “ What- 
ever may be the rights of the younger members of 
a family, where the estate is one of this description, 
and is inherited by the .eldest member, until the 
maintenance has become a specific charge ujxin the 
property, which it might be by a decree of a Court 
making provision for the payment of the mainte- 
ance, and declaring that a part of the property should 
be a security for it, or by a contract between the 
parties, charging the property with a certain sum for 
maintenance, we do not see how it can be a charge 
upon the estate in the hands of a bond, fide purchaser 
for consideration.” . 

Where the widow has obtained a decree fixing a a a 
certain sum as her maintenance, to be obtained out na'i 

Hunioiciit 

of certain property, it Avas held thab she has a right 
to have this amount declared as a charge utiou the 
property into whosesocA'er hand.s it may come.® 

* Per Phear, J., in Srimati Bhogoboti JDosi t*. Kauailal Mitter, 8 B. L. 

E., 225. 

* Juggemanth Samunt v, Maharanee Adhiranee Narain Koomari, 20 
W. R., 126. 

* Koomari Dehia v, Roj Lutchmeoput Bing, 23 W, 33. 
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idscTUBs This, I think, will be independent of any notice 
— given to the purchaser at the time of his purchase. 

'“'iiw; 

The charge already exists, and the purchaser tnusi^ 
be bound by it, whether he has notice of it or not. 
The question of notice, therefore, becomes immaterial. 
If there is an existing valid charge upon the pro- 
perty or! account of the widow’s maintenance, the 
purchaser will be liable, whether he has notice or 
not. But if the charge was not in existence before 
the purchase, no amount of notice will have the 
eftect of creating a charge so as to bind the pur- 
chaser. This view of the law was maintained by 
Phear, J., in the case already quoted. 

Supposing, at the time of the purchase, no charge 
had been in existence, but the widow was receiving 
her maintenance in the shape of food and raiment, 
and no definite sum of money was allotted on 
account of it, and she gjive notice to the purchaser of 
the existence of her right of maintenance out of 
this property, the question is, — Can she afterwards 
bring a suit against the purchaser to have her 
maintenance ascertained and made a charge upon 
the property in Ibs hands ? This case is uncovered 
by authorities : but I take it that, in such a suit, 
the widow, probably, will not succeed on account of 
the indefinite nature of the notice. If, however, she 
did mt give a notice, she has not the slightest chance 
of success in such a suit. 

If the purchaser has purchased a part of the 
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family property, and a portion still remains in the I'Jwtpb* 
hands of the heir, can the widow, whose mainte- — 

• ^ ^ chaser 

nance is a charge upon the family property, proceed 
against the purchaser , for her maintenance without 
proceeding in the first instance against the heir ? 

This is an open question ; but the inclination of the 
authorities is in favor of the proposition that, if there 
is, in the hands of the heir, property sufficient for 
the widow’s maintenance, the widow will he com* 
pelled to proceed first against tlie heir before proceed* 
ing against the purchaser. But the Court was of 
opinion that the general proj)osition' of law, that in 
every case the widow must proceed first against the 
heir before her suit against the purchaser can be 
maintained, is unsupported by authority.^ 

Where property w'as confiscated by the Crown on 
account of rebellion, it was held that the widow 
of the former owner, whose sons, the then owners 
of the property, were guilty of rebellion, was entitled 
to maintenance from Government out of the property 
which had been confiscated.* In this case, 1 must 
tell you the widow’s maintenance was not an already 
existing charge upon the property at the time of 
its confiscation. 

The Bombay High Court has gone further than the 
Bengal High Court on the question as to how far the 

* Babu Goluck Ohander Bose Rauee Abilya Dayee, 25 W. R., 100. 

* MuBsauaut Golab Koonwer v. The Collector of Benares, 4 Moore’s 
I. A., 246. ■ 
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« ■ 

Iectukk widow’s maintenance is a charge upon the property 
— in the hands of the purchaser. There it was held, ^ 

that mere notice of a claim for mainlenance will nof 

« 

be sufficient, although it contained, to use Justice 
I’hear’s language, “ all the elements necessary for its 
ripening into a specific charge.” There must be proof 
of the fa*ct that the vendor was acting with a view to 
defraud the widow of her claim to maintenance, 
and that the purchaser had notice not only of her 
claim to maintenance, but of the fraud which was 
being practised to deprive her of it. In fact, to 
make the purchaser liable for her rpaintenance, it 
must be shown that he was a party to the fraud 
which the heir was practising upon her to deprive 
her of her maintenance. “ If the <?ieir sought to 
defraud her, he could not, indeed, by any device, in 
the way of parting with the estate, or changing its 
form, get rid of the liability which had come to him 
along with the advantage derived from his survivor- 
ship ; and (the purchaser) Luksman — taking from 
him with reason to suppose that the transaction .w^as 
one originating not in an honest desire to pay off 
debts, or satisfy ‘•claims for which the estate was 
justly liable, and which it could not otherwise well 
meet, but in a desire to shuffle off a moi*al and legal 
liability, — would, as sharing in the proposed fraud, be 
prevented from gaining by it ; but if, though he 

’ Lakshmau Bamchandra v, Satyabhama Bai, L L. B.| 2 ipomb., 494, 
524. 
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knew of the widow’s existence and her claim, he Lkctubr 

XII 

bought upon a rational and honest opinion that the — ^ 
sale was one that could be effected without, any 
furtherance of wrong, he has, as against the plaintiff, 
acquired a title free from the claim which still 
subsists in full force as against the recipient of the 
purchase-money.” 

The amount of maintenance to which the widow Arooimt o£ 

mftinlea- 

is entitled is generally a question of fact. The*““®‘ 
amount of the family property is always an element 
in the consideration of this question ; as also the 
number of other persons whose wants and neces- 
sities are to be met out of the family property and 
other obligations that there are upon the said pro- 
perty, The question always will be what sura will 
properly and reasonably meet the requirements of 
a widow in her position of life. Generally a 
person brought up in .affluence will have more 
numerous and more expensive wants than .another 
who is brought up in comparative poverty, and the 
amount of maintenance will be gradiuited accord- 
ingly. The life of strict and severe discipline, to 
Which Hindu widows are obliged to* conform accord- 
ing to tlie Shasters, will not be enforced by our Courts 
to reduce her m.aintenance at the same time there is 
no fixed ratio between the amount of the family 
property and that of the widow’s mainten.ance, as 
each case must depend upon its peculiar facts. In 

* Hurry Mohuu Roy v, Sreeinutty Nyantara, 25 W, R,, 474. 
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iTOtBRBi the Mitacshara country, it may be ge^ei‘ally said, 
— that the widow will not be entitled, at the utmost, 
to . a^ larger portion of the produce of the famil}^ 
property on account of her maintenance than whaf 
her husband would have been entitled to on a 
partition.^ 

In a very early case,® decided by the late Supreme 
Court of Calcutta, the widoAV had claimed maintenance 
from her step-son. The value of the estate was 
admitted to be three Ictcs of rupees, and the Court 
awarded Rs. 280 a month. The Court further ordered 
that a sum of money be secured in tlje hands of the 
Accountant-General and invested, from the interest of 
which the maintenance of the widow may be met. 
There was another widow of the l»te owner, who 
afterwards filed her bill for maintenance, and the 
Court awarded her Rs. 40 a month. The Court 
directed that this sum of Rs. 40 be paid out of the 
amount of Rs. 280 that has been awarded to the 
eldest widow. 

In another case,® where the income of the estate 
was proved to be Rs. 7,000 a year, the High Court, 
modifying the deftree of the lower Court, which had 
awarded Rs. 100 a month, considered a sum of Rs. 25 
a month sufficient under the circumstances.^ 

* Madhavarao v. Ganga Bai, I. L. R., 2 Bomb., 639. 

® Srimofci Mondadari Debi Joy Narain Pakrasi, Montriou’s Hindu Law 
Cases, 402-412. 

* Akolya Bai Debia v. Lukhee Monee I)ebia, 6 W. R., 37. 

^ See also Hurry Mobun Roy t’. S. M. jSTyantara, 26 W. R., 474 ; Jadu- 
moul Ha^i r. Khetra Mokuu Sil, Vyavastiia Harpana, Eng. Ed., 384. 
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The amount of maintenance that w^ill be awarded 

J[ I* 

to titmfe will not be awarded to a widow, because the — 
widow is bound to lead a life of abstinence, and 
ptivation, and consequently the allowance which is 
sufficient for the widow will not be sufficient for the 
wife. In the case of Rani lehamoyi Dmi v. Rajah 
Apuivakrishna Bahadur j the wife of the defendant 
W'as allovTed Its. 80 a month for her maintenance, and 
the evidence in the case went to show that the allow- 
ance for maintenance granted to the widows of the 
family w'as only Its. 40 per month. 

The amount . of maintenance which is awarded to v<iriai.ie. 
a widow may sometimes be varied ; as, where the 
family property is reduced subsequent to the <late of 
the award of maintenance, the defendant may a]iply 
to the Coui’t to have the amount of maintenance 
reduced on that ground.* On the same j)rinci})le I take 
it, the widow may apply for the enhancement of the 
amount if the assets increased.* 

Where a Hindu widow has received certain pro|:)erty 
as and for her maintenance, she cannot, wlien slie lias 
exhausted it, enforce from the relatives of her hus- 
biind, or from the family estate, a fifi*ther allotment 
or a money-allowance for maintenance.* 

How far the Avidow is entitled to claim arrears of Arrears oi 

. , . T 1 . T • 1 *1 inaintea- 

maintenance in a suit declaring her right to it, has #ncc. 

* Vyavastlia Darpana, Engr- Ed., 

* Euka Bai Gauda Bai, 1. L. R-, 1 All,, 594. 

* Sreeram Bhuttacharjee r. Puddoraookbee Dabee, 9 W. E., 152. 

*■ Sabitri Bai v. Luxmi Bai, I. L. R., 2 Bomb., 673. 
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li^toe sometimes been raised. It is not necessary that there 
— should be a demand and refusal to entitle her fo 
claim arrears. Without a previous demand aiid 
refusal, she will, nevertheless, be entitled to it. A ^ 
demand is not necessary to create her right to it.^ 

There may be cases in which the circumstances are 
such that her claim to arrears will be disaEowed. 
Long neglect on her part to claim the same, and the 
fact of her being maintained by her parents or other 
near relatives, without her being obliged to incur any 
expense on account of it, will, probably, be grounds on 
which a Court will be justified in disallowing her 
claim to arrears of maintenance,* 

Widows In addition to her right of maintenance, the widow 

entitled to ^ ^ ^ • 

reside in jg entitled to I’cside hi the family iwelling-liouse of 

the ianiily ^ 

iiouse."'^’ her husband. The son or other heir cannot turn her 
out of the same without providing for her a suitable 
residence elsewhere : *nor is the purchaser from the 
heir entitled to turn her out of the family residence.® 
The same principle was maintained by the Allahabad 
High Court, where it was held,* that the purchaser 
from the nephew was not entitled to evict the widow 
of his vendor’ s»> uncle fi*om the dwelling-house, in a 
part of which she was living from the time of her 
husband,® 

* Jivi V. Bamji, I, L, R., 3 Bomb,, 207. Sukvar Bai v. Bhovauji, 1 Bom. 
H. C. Rep., 191. Vencapadya v. Kavari HeTigasee, 2 Mad. H. C. Rep., 

* Ahollya Bai Bebia v, Lukbee Moiice I)ebia, f> W. R., 37. 

® Mungala Debi r. Binonath Bose, 12 W. R,, 33, A, O. J* 

^ Gauri V. Chandra Moni, I. L. R., 1 All., 2G2. 

^ See Bhigham Bass v, Pura, 1. L. B., 2 All., 14L 
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.As a general rule, grants of property made for 
maintenance of the widow or any other person deter- — 
mines on the death of the grantee, and is resumable 
by the grantor or his heirs.^ The question, ho'^ever, 
w'^ould depend upon the express terms of the grant, if 
there is a written instrument in evidence of it ; but 
if there is no written grant, and it is admitted that 
the grant was for maintenance, the presumption will 
be, that it is resumable by the grantor or his heirs on 
the death of the grantee. There is nothing, however, 
to prevent the grantor from making a grant in per- 
petuity for the maintenance of certain persons, in 
which case the grantee' and his heirs sliall be entitled 
to hold the property free from all claims of resumj)- 
tion by the grantor or his heirs.* 

As connected with the present subject, 1 shall now widows 

entihlfd to 

explain to you the law by which tlie widoAv is entitled « «'> 

*f pariitioti* 

to a share of the family propC^’ty, in case of a jiarti- 
tion, among her sons or other heirs, of the same. 

The share which the widow gets is equal to that^of 
each of her sons.* 

She obtains it in lieu of her maintenance. By 
’ partition the joint family is disiiiteoTated ; one family 
is converted into a number of independent families. 

In the joint family, the Avidow mother was the i‘es- 

* Rujah Woodoy Aditto Deb ib Mukoond Narain Babu, 22 W. 11., 22r> ; ^ 

Kishea Mobun Gosaiii v. Chuttorpiib Siuif, 1 Sol. Hop., 217. 

Kajab Nursing Deb r. Iloy Kaibis Nath, Mobre'.s I. A., 7)5. 

* Dayabhaga, Chap. Ill, sec. ii, para. 29 ; Praii Kisseii Milter r. 
Muttosuudory Dosec, Fulton, 289. 
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pected head of the household, and consequently could 
never be in want of her maintenance. After parti- 
tion she loses her accustomed position, she cannot 
attach* herself to any one of the several families 
created by partition, and it is improper that she should 
be floating about betw,een one family and another for 
the purpose of obtaining a precarious maintenance. 
This the ancient sages could not tolerate ; and they 
accordingly ensured her maintenance, in case of a 
partition, by making her the recipient of a share, 
which, inalienable by her during her lifetime, would, 
on her death, devolve on her surviving heirs. This, 
1 conceive, is the correct principle on which a share 
is granted to the mother in case of a partition of the 
family property among the sons. ^ 

The mother entitled to a share, not thes#c/?- 
nwther} Thei'eforc, if the stepmother is childless, 
she will only get a naaintenance. The share of the 
mother is contributed by her sons from their portion 
of the inheritance.* Where a Hindu died, leavinsr six 
sons, one of them was by his first wife, who was dead ; 
the remaining five sons by his second Avife, who was 
living ; and a third^wife, who was childless, Avas living. 
On a partition among the six sons, it was ordered 
that the son whose mother was dead shall get one- 
sixth of the estate, the remaining five-sixths to be 


* Dayabhaga, Chap. Ill, sec. ii, para. 30. 

* Issur Chunder Corformah v, Gobind Clmnder Corformah, Macn. Cons, 
of Hin. Law, 74. 
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divided into six equal parts, of which the five sons i<ectubh 
and their mother shall get one share each. But it — 
was further ordered, that, before any partition be made, 
the Master do enquire and report what would be a 
requisite sum for the purpose of securing a suitable 

V, 

maintenance for the childless Avidow, and that the 
said sum be, in the first instance, set apart’ for the 
purpose.^ 

On a partition, therefore, among the sons, while the 
widow mother is entitled to a share, the childless 
widow is decla:^d entitled only to maintenance — a 
distinction of which it is somewliat difficult to under- 
stand the reason. Where pi’operty Avas divided woihBr’* 
between four ®ns, three of th em the sons of one Avife, 

/ . , sous. 

and the four^ t^e son of the second Avife, it was held, 
that the prb[)erty Avill be divided into four equal 
parts, of w'^l|ich one share Avill go to the only son of 
the second^ Avife, Avho Avill get* no share, but Avill be 
entitled only to maintenance from her son. The 
remaining three shares to be again divided into four 
equal parts, of Avhich the three sons and their 
mothqf' shall take one share each.“ 

■ In the same way, the grandruothen is entitled to a 
sh^e when the partition is made between her tsons 
ai^ grandsons, but the right of the great grand- 

/ — — r-T — ' 

* Seebcliundor Bose v» Gooroo Prosaud Bose, Macu. Cons, of Hin. Law, 
p 62 . 

/' * Brlmati Jeomoney Dassec i?. Attaram Gliose, Macu. Cous. of Uia. * 

Law, 64. 
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mother to a share is nowhere admitted/ though she 
~ is declared entitled to maintenance. 

Widow Where, by the custom of the family, the widow-S>f 

deprived of ^ ^ ^ ^ 

iiiiieritance a co-sharcr, in Bengal, is not entitled to succeed to 
her husband’s share of the property, she is entitled to 
' a sufficient maintenance out of it.® In the case of 
large zehiindaries, usually designated as a raj^ it is 
generally the rule to exclude the widow of the last 
soilless rajah from succession to the raj. This is 
sometimes the result either of a local or family custom 
(kulachar), oftener it is tlie consequence of the 
Mitacsliara law, by which, in an undivided family, the 
property of the last male owner does not go to his 
widow, but to his surviving coparceners.® In such 
cases the widow of the late rajah is entitled to a 
sufficient maintenance. 


* Macu. Cons, of Hin. Law, i:28 ; see ako Gooro Prosaud Bose Sliib 
Cliunder Bose, Macn. Cons, of Hiu. Law, 29. 

Tarunginee Dassee v. Chowdry Bwarkanafch Masunt, 20 W. R., 196. 

^ Maharanee Heeraiiath Kooer r. Babu Burm Narain Singh, 17 W. R., 
B*i6. See also Naragunty Lutchinee Bavamah v. Vengama Naidoo, 
9 Moore’s I. A., 66 ; Jawala Biiksh r. Bhurm Singh, 10 Moore’s I. A., 611 ; 
Neclkristo Beb v. Beer Chnnder Thakoor, 12 Moore’s I. A., odO; Katama 
Natehier v. The Rajah of Sivaguuga, 9 Moore’s I. A., 539. 
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ACCITMULATIONS 

follow tlie corpuSy 267 
what are, 274. 
dlstizictioii between — 

acts— 

XXI of 1850, pp. 161, 162, 218, 219. 

XV of 1866, p^. 201, 211. 

— , i)reamblc, p. 20 K 

, s. 1, p. 202. 

, s. 2, p. 203. 

, H. .-i, p. 206. 

, ss, 4, 6, pa207. 

, s. 0, p. 209. 

, s. 7, pp. 210, 211. 

VIIT of 1869, 8. 16, pp. 405, 439. 

XIV of 1859, p. 412. 

IX of 1871, p. 412. 

I of 1877, B. 42, p. 408. 

— , s. 43, p. 409. 

Xof 1877, s. 206, p, 439. 

XV of 1877, pp. 412, 413. 

ALIENATION 

by the widow, 231, 288 — 292. 
according to the Mithila achool, 293. 
invalid, 296. 

except for legal neccBsity, 296. 
legal necessity defined, 296. 
for maintenance allowed, 297 — 300. 

of husband’s family allowed, 302, 30.3, 
for daughter’s marriage, 304. 
for the spiritual welfare of her husband, 306. 

e,(j.y bis sraddha, 308. 
for pilgrimage to Gya, 311. 
for payment of husband’s debts, 312 — 314 


—270. 

— and income, 274. 
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ALIENATION— 

for widow’s perBomd debts invalid » 316. 
for payment of revenue, 324. 

unjustifiable g-ood daring widow’s life, 338. 

see Rev£9S10keb. 

ANtTMARANA, see Sahamabana. 

APPROPRIATION , 

purchaser not bound to see to — of purchase-inoney, 317, 342, 

AUTHORITIES 

of the Bengal school, 67. 
of the Mithila school, 68. 
of the Benares school, 68. 
of the Maharashtra school, 68. 
of the Dravida school, 69. 

BENARES SCHOOL, see Authobities. 

BENGAL SCHOOL, see Authorities. 

BRAHMA PURANA, 

authority for sahamaranay 100. 

CHAR CHITTEE, 215. 

CHARGE, 

money borrowed for litig^ition is not a — , 328. 

what is a valid , 329. 

see Maintenance. 

CHASTITY, ^ 

chaste widow succeeds, 142. 

loss of a bar to succession, 142 — 145. 

after widowhood, 157. 

does not cause a forfeiture, 161. 

COMMENTARIES, see Digests. 

CONSENT, see Revebbioneb. 

CROWN, see King. 

CUSTOM, 

immemorial source of law, 14. 

its efficacy, 1 5. 

not recorded, nor preserved, 15, 16. 
ignored by the Courts of Justice, 16. 

consequent injury to Hindu law, 17, 

DAYABHAGA, 61. 

date of its promulgation, 62, 63. 

establishes the widow’s right to succeed, 130— *136. 
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DECLARATORY DECREE, 
discretionary, 406, 407. 

the crown can obtain a impeaching widow's sale, 413. 

at the instance of the itenet reversioner, 416. 
not by the second reversioner, 416. 
see Rjevebsioneb. 

DECREE, see Hindu Widow. 

Maintenance. 

DEGRADATION, , 
causes of, 216. 

does not extinguish title to property, 217. 

DEVANDA BHATTA, 

author of Smriti Chandrica, 67. 

DHARMARATNA, see Dayabhaoa, 

DIGESTS, 

their nature, 64, 67. 
their influence i3n Hindu law, 64. 
give rise to different schools of Hindu law, 66. 
their interpretations of the same text, 65, 66. 
constitute positive law of the Hindus, 67. 
mode of publication of, 69. 
by teaching”? 59. 
by public recitation, 69. 

DRAVIDA SCHOOL, 66—67. 
see Authobities. 

EXCLUSION 

from inheritance, causes of, 149. 

FAMILY PROPERTY 
described, 441. 

FEMALES, see Women. 

GAURYA SCHOOL, see Bengal Sciiol_. 

HINDU LAW, 

present uncertain condition of , 83. 

injurious to the interests of the community, 83. 
its remedy, 83, 84. 
see Digests. 

Sources of Law. 

HINDU WIDOW, 
her strict life, 91, 
her obligation to burn, 91. 

abolition of the practice, 93 — 96. 
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HINDU WIDOW— 

she must observe Brabmaobaiya, 107. 

Brabmacliarya described, 107, 108. 
her ascetic life a matter of religious observance only, 117. 
entitled to si^oeed, 121, 

according to Yajnawalkya, 123. 
according to Vrihaspati, 123, 124. 
according to Vishnu, 124, 125. 
according to Vrihat Menu, 126. 
according to Katyayana, 126. 
according to reported cases, 136 — 142. 
does not represent her husband for purposes of inheritance, 147, 148. 
of different castes, succession of, 151 — 166. 
her obligation to reside with her husband’s family, 175—177. 
optional, 177, 178. 

her obligation to perform the husband’s sraddha^ 187, 188. 
effect of omission, 189. 

effect of a change of religion by , 212. 

nature and extent of her interest, 221. 

as described in the Dayabhaga, 223 — 226. 
in the Viramitrodaya, 227, 228. 

entitled to possession of moveable and immoveable property of her husband, 
229, 230. 

a life-tenant, 240. 

erroneous application of the term, 240—246. ^ 

fully represents the estate, 246 — 250. 
not a trustee, 260 — 260. 

her powers over the income of the estate, 260 — 266, 273. 

partition by , 276. ^ 

as a devisee, 286 — 287. 
her interest saleable, 318. 

gifts by : to husband’s relations allowed, 331. 

but not to her father’s family, 335. 
sale in execution against the , 345 — 347. 

decree against the as representative will pass the whole estate, 347 — 319. 

but not in a Mitaeshara family, 349. 

for rent, against the pjusses the tenure, 361. 

contra held by the Privy Council, 363. 

followed by the Bengal High Court, 364 — 366. 

other kinds of property of , 357. 

property acquired by , 357. 

her stridkmiy 358. 

property inherited by — not her stridhun^ 359. 

removal of from possession, 423 — 430. 

what will justify, 431. 

entitled to usufruct when removed from possession, 438. 
entitled to residence in the family dwelling-house, 466. 
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HINDU WIDOW— Contimwd). 

entitled to a share on. partition, 467. 
not the childless widow, 468. 
the share contributed by her sons, 469. 
see Alienation. 

Dayabhaga. 

Maintenanchs. 

Mitacshaba. 

Niyoga. 

Remarriage of Wipows. 

S AH AM A ran A. 

INCOME, see Hindu Widow. 

INTERMARRIAGE 

among the four castes allowed in the first three ages, ir>0. 
prohibited in the Kali Yuga, 150. 


JAINS 

widow’s estate amoTig 284. 

law applicable tf>, 285. 

JIMUTAVAHANA, see Dayabhaga. 

JUDICIAL DECISIONS 

a Bouroo of Hind^ law, 60. ^ 

modified the original Hindu law, 69, 71. 

illustrations, 72, 76. 
created uncertainty in Hindu law, 77, 
illustrations, 77 — 79. ^ 

based upon incomplete materials, 81, 82. 

KING, 

how created, 7. 
his powers, 7. 

legislation no part of his duties, 7. 
his duties according to Menu, 7, 8. 
according to Yajuawalkya, 9. 
according to Narada, 9. 
is the last heir, 367. 

can maintain suits impeaching widow’s alienations, 413. 

KSHETRYAS 

as legislators, 10. 

LAW, 

conception of in the jurisprudence of the Hindus, 3. 

is of divine origin, 4. 
not enacted by kings, 6. 

LEGAL NECESSITY, Alienation. 
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MABHAVAOBARYA, 

author of P^asara Madhavya, 66 — 67. 

mahabashtrA school, 

leading* authority in the , 64. 

Nilcantha Bhatta chiefly resi>eoted in the — — , 64, 66. 

»ee Authobitijes. 

MAINTENANCE,' •> 

advances for widow’s a g*ood charge, 330. 

persons entitled to — , 441. 

females entitled only to , 442. 

widow entitled to , 444, 

when there are assets, 446. 
not otherwise, 446. 

unchaste widow not entitled to — , 461. 

right of cannot be defeated by implication, 464. 

by express words, 454, 
by change of residence, 466. 

unless it be for immoral purposes, 456. 
not a charge in the hands of an alienee, 457. 
unless there is notice, 457, 458. 
kind of notice necessary, 458^ 
a decree for sufficient notice, 469. 

purchaser of part of family property how far liable for , 461. 

amount of , 463. 

variable, 466. 

arrears of , 465, 466. 

grants for are life-grants, 467. 

widow entitled to when deprived of inheritance, 470. 

sec Legal Necessity. 

MENU’S CODE, 

origin of , 4. 

summary of the seventh and the eighth chapters, 6. 

mode of promulgation of . 35, 36. 

hypothesis regarding its age, 40. 

not satisfactory, 41, 
divided into 12 chapters, 42. 
summary of its contents, 42 — 46. 

MITACSHARA, 

its authority, 61. 
its date, 61. 

establishes widow’s right to succeed, 126 — 129. 

self -acquired and family property distinguished, 278, 279, 
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MITHILA SCHOOL, 

leading: authority in the — — , 63. 
see ALIKNATION. 

Authorities. 

MOTHER 

entitled to maintenance, 444. 
entitled to a ^hare on partition among her sons, 46S. 
which is contributed by h|c sons, 469. 

NARADA 

Smriti of — — , 47. - 
its age, 48. 

its contents, 49. / 

NATRA MARRIAGE, sec Pat ^arriage. 

NIYOGA, / 

practice of 


hji 


• describcfl 108. 


condemned by Menu, ]08,|I09, 112, 113. 


authorised by Narada, 109| 110, 
by Yama, 410,111. 
by Yaj n awalkya, 111. 
conflict reconciled by VrihaTwati, 

PARASARA MADHAVYA, 65, GG:.^ 

PAT MARRIAGE, 4. 
efircct of , 215. 


114, 115. 


PUNDITS 

the intrepretei's of law, 81. 
sometimes disregarded by the Courts,* 81. 

PURCHASER FROM HINDU WIDOW, 
his obligations, 339. 
entitled to possession, 338. 

, must show good faith, 340. 

Krnust show that the sale is within her limited powers, 310. 
sec Appropriation. 

REGULATION 
' XVII of 1829, pp, 94, 95. 

, preamble, 94. 

, BS. 2, 3, p. 95. 

VII of 1832, p. 217. 

, s. 9, pp, 21.7, 218. 

REMARRIAGE OF WIDOWS 

forbidden in the Kali Yuga, 193. 

tracts upon by I. C. Vidyasagar, 194. 

text of Parasara authorising, 195, 196. 
how interpreted, 196. 
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EEMARHIAGB of mmm^CConUnmd), 
prohibited by custom, 1 97-— 199. 
legalise^ hyjmitwe enactvienti 201. 

Act XV of 1856. 

RESIDENCE, see.nwm Widow. 

REVERSIONER 

barred when the widow is barred, 250. 
defined, .361. 

inaccurate application of the term, 362. 

heir of the last male owner is the , ,36.3. 

consent of re'hders alienations valid, 372, 373. 

consent of all possible — necessary, 374. 

consent of binds his heir, 382. 

presumes necessity, 383. 
how given, 384. 
by attestation, 385. 

not conclusive, 385, 386. 

apprbval by conveys his interest, 388, .389. 

suit by allowed, 405. 

to refund purchase-money, 420. 
bound to redeem, 422. 

cannot sue to recover property alienated, 436. 

interest of not saleable, 439. 

see Declaratory Decree. 

Kino. 

SURRET^DER. 

SAHAMARANA, 91. 

antiquity of the custom, 96, 97. 
its Vedic origin, 97. 

the question discussed by Mr. Colcbrooke, 96, 97. 
' by professoi Wilson, 97 — 99. 
by Raghunandaua, 99 — 101. 
by Raja Radha Kant Deb, 102—106. 

Hindu Widow. 

SALE, see Hindu Widow. 

SATI, sec Sahamarana. 

SISTER, 

an hbir in the Maharashtra school, 119. 
but not in the other schools, 120. 

SMRITI CHANDRICA, 67. 

SMRITIS- 
detiued, 19. 

their division into Sruta Sutras, 19, 

Grihya Sutras, 19. 

Dharma Sutras, 20. 
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' SMRITIS— r 

^heir olaseifioation, 20. 

authors of enumerated by Yajnawalkya, 21 . 

by Parasara, 22. 
in the Padma Purana, 22. 
by Mr, Borradaile, 22. 
by Mr. Stokes, 22. 
by Messrs. West and Blihler, 22. 
by Mr. Steele, 23. 
their nature, 23. 

whether positive law or not, 2:1, 25. 
discussed, 25—35. 

originally preserved in memory, 38. 

particular applicable to particular ages, 31). 

their x)resent condition, 50, 53. 
their fragmentary state, 51. 

SOURCES OF LAW 

according to Menu, 8, 13. 
according to Yajnawalkya, 13. 
aco Judicial Decisions, 

SRUTI— 

defined, 18. 

three in number according to Menu, 18. 
they chiefly contiSu religious matter, 10. 

STRIDHAN, ,sY?c Hindu Widow. 

SUIT 

by reversioner, 404. 

allowed, 405. 
after widow's death, 400. 

cause of delay in , 411. 

limitation ax^plicable to by reversioners, 4 12. 

see King. 

Reversioneii. 

SURRENDER OF THE WIDOW’S ESTATE, 302. 

I)asses an absolute title, .302. 
presumes reversioner’s consent, 303. 

SURVIVORSHIP 

right of attaches to the widow’s estate, 275; 270. 

not destroyed by i>artition, 27G. 

TRUSTEE, , 9 ce Hindu Widow. 

UNCHASTITY. 

effect of upon the widow’s maintenance, 185 — 187. 

see Maintenance. 
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VIVADA CHINTAMOM, 63. 

leo&iug au&ohty ia MitbiUii 63. 

VTAVAHARA MAYUKHA, 63, 64. 

leading authority in the Mahara sh tra country, 64. , 

Wfl>OW, Me Hindu #iDow. 

effect of direction in the - — to reside at a particular place, 1 82. 
WOMEN 

in ^cient India : their condition, 85 . 

must be treated with consideration and respect, 86. 

persons of — ^ adorned, 87. 

undue liberty not to he given to , 87. 

# niust be always depiendent, 87, 88. 
to manage household affairs, 81). 
must be devoted to their husbands, 89, 90. 
rices of described, 90, 91. 

YAJNAWALKYA, 

Smriti of , 46. , 

its division, 46. 

hypothesis regarding its age, 46, 47. 
its contents, 47. 
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